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Mr. PrEsIDENT AND GENTLEMEN: Within the last four years, 
the governors of five or more States have thought it proper in 
their official messages to declare that the Federal courts have 
seized jurisdiction, not rightly theirs, and have exercised it to the 
detriment of the Republic, and to urge their respective legisla- 
tures to petition Congress for remedial action to prevent future 
usurpation. One legislature did present a memorial to Con- 
gress reciting the grievances of the people of its State against 
the Federal judiciary and asking a curtailment of the powers 
unlawfully assumed by them. 

The principal charge against the Federal courts, which an 
examination of these documents discloses, is that they have 
flagrantly usurped jurisdiction, first, to protect corporations and 
perpetuate their many abuses, and, second, to oppress and 
destroy the power of organized labor. 

These charges against the Federal judiciary have not been 
confined to messages from State governors. They also come 
from persons, who although not holding high office have a stand- 
ing before the bar which entitles them to respectful attention. 
Much of what is found in the official communications I have 
referred to concerning the treatment of corporations by the 
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Federal courts, has taken form from the articles and addresses 
of the editor of the AMertcan Law Review. This gentleman, 
well known as an able and prominent law-text writer, has given 
much attention to the Federal decisions on corporate matters, 
and has expressed his condemnation of many of them in lan- 
guage that has lacked nothing in freedom, emphasis or rhetorical 
figure. 

The one judicial system to which all the members of this asso- 
ciation bear the same relation, is that of the United States, and 
when I was honored with an invitation to address them, it at 
once occurred to me that I might properly ask their attention to 
a temperate discussion of the justice of these criticisms. 

I have since been oppressed with the thought that the theme 
might with more propriety be left to one having no official rela- 
tion to the Federal courts, but circumstances have prevented any 
change from my original impulse. I can only hope that my 
recent admission to the inferior ranks of the Federal judiciary 
and my humble position therein will prevent the suggestion that 
what is here to be said has anything in it either of a personal 
defense, or of a quasi-official character. 

The right and opportunity freely and publicly to criticise 
judicial action are of vastly more importance to the body politic 
than the immunity of courts and judges from unjust asperations 
and attack. Nothing tends more to render judges careful 
in their decisions and anxiously solicitious to do exact justice 
than the consciousness that every act of theirs is to be 
subjected to the intelligent scrutiny of their fellow-men, and 
to their candid criticism. Such criticism is beneficial in propor- 
tion as it is fair, dispassionate, discriminating and based ona 
knowledge of sound legal principles. The comments made by 
learned text-writers and by the acute editors of the various law 
reviews upon judicial decisions are therefore highly useful. Such 
critics constitute more or less impartial tribunals of professional 
opinion before which each judgment is made to stand or fall on 
its merits and thus exert a strong influence to secure uniformity 
of decision. 

But non-professional criticism also is by no means without its 
uses, even if accompanied as it often is by a direct attack upon 
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the judicial fairness and motives of the occupants of the bench; 
for if the law is but the essence of common sense, the protest 
of many average men may evidence a defect in a judicial conclu- 
sion though based on the nicest legal reasoning and profoundest 
learning. The two important elements of moral character in a 
judge are an earnest desire to reach a just conclusion and courage 
to enforce it. In so far as fear of public comment does not 
affect the courage of a judge but only spurs him on to search 
his conscience and to reach the result which approves itself to 
his inmost heart, such comment serves a useful purpose. There 
are few men, whether they are judges for life or for a shorter 
term, who do not prefer to earn and hold the respect of all, and 
who cannot be reached and made to pause and deliberate by 
hostile public criticism. 

In the case of judges having a life tenure, indeed, their very 
independence makes the right freely to comment on their decis- 
ions of greater importance, because it is the only practical and 
available instrument in the hands of a free people to keep such 
judges alive to the reasonable demands of those they serve. 

On the other hand, the danger of destroying the proper 
influence of judicial decisions, by creating unfounded prejudices 
against the courts, justifies and requires that unjust attacks 
should be met and answered. Courts must ultimately rest their 
defense upon the inherent strength of the opinions they deliver 
as the ground for their conclusion, and must trust to the calm 
and deliberate judgment of all the people as their best vindica- 
tion. But the bar has much to do with the formation of that 
opinion, and a discussion before them may sometimes contain 
suggestions which bear good fruit. 

Many persons whose good opinion is ahigh compliment, regard 
the Federal judiciary with so much favor that they would depre- 
cate a consideration of the criticisms already stated as likely to 
give an importance to them they do not deserve. I cannot concur 
in this view. I believe that in large sections of this country, 
there are many sincere and honest citizens who credit all that 
has been said against the Federal courts and that it is of much 
importance that the reasons for the existence of these criticisms 
and their injustice be pointed out. 
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lt is not unfair to these governors, who are the chief accusers 
of the Federal judiciary, to say that they knew that they were not 
speaking as they did to unwilling ears. They were merely 
putting into language the hostile feeling of certain constituents 
toward the Federal courts and, but for such feeling, the criti- 
cisms would hardly have been uttered. It will, therefore, ina 
large measure account for such criticisms, if we account for the 
popular sentiment they were made to satisfy. 

It will be my endeavor first to show that much if not all of 
the present hostility to the Federal courts, in certain parts of 
the country and among certain groups of the people, can be 
traced to causes over which those courts can exercise no con- 
trol, and is necessarily due to the character of the jurisdiction 
with which they are vested, and not to injustice in its exercise; 
and second that the criticisms which such hostility has engen- 
dered are in themselves without foundation. 

The history of the Federal courts since their beginning is full 
of instances where the exercise of their jurisdiction has involved 
them in popular controversies and has brought down upon them 
the bitter assaults of those unfavorably affected by their decis- 
ions. * Yet the event has justified their course and shown the 
injustice of the attacks. 

The Federal constitution was framed to create a national 
government with limited powers and to mark the line between 
its jurisdiction on the one hand, and that of the States and the 
people on the other. By virtue of its eighth article the State 
courts and, @ fortiori, the Federal courts, were vested with power 
in judicial cases arising before them to ignore State laws in con- 
flict with the Federal constitution. By necessary implication, 
their obedience to the fundamental law also required them to 
ignore acts of Congress which were so plainly in violation of 
the constitution that the necessary and high respect due to the 
construction by Congress of its own powers could not give such 
acts the force of law. 

The Federal judiciary at once became the arbiter in the first 
great political controversy of the United States, and one which 
is continually re-appearing in various forms. 

The general language of the constitution requires construction 
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to apply it to cases arising in the organization and maintenance 
of the government. The two parties which had engaged in 
heated controversy over the adoption of the covenant at all, 
continued it over its narrow or broad interpretation. The 
Supreme Court in the beginning was made up largely of men 
whose predilection was for a liberal construction and who 
believed thoroughly in the national idea. This was soon mani- 
fest in their decisions, which called down upon the court the 
anathemas of the strict constructionists, whose great effort it 
thereupon became to weaken the power of the judiciary. It 
was attempted to control their independence by making very 
wide the grounds for impeachment. The great Chief Justice 
was constantly threatened with this fate by partisans and the at- 
tacks upon his alleged usurpation were frequent and fierce. 

Jefferson’s severe words concerning the Federal judiciary, 
now so often quoted by their latter-day critics, were written 
about 1820 as the result of the decision in Cohens v. Virginia; 
re-affirming the power of the Supreme Court of the United 
States to reverse the decision of the Supreme Court of a State 
on the validity of a State law under the Federal constitution. 

It is not surprising that he who had penned the Kentucky 
Resolutions of 1798, declaring the right of a State to decline 
compliance with a Federal law, deemed by it to be in conflict with 
the fundamental compact, should regard the Federalist Supreme 
Court, which itself asserted the right finally to decide such a 
question, to be ** a thief of jurisdiction.”’ 

Upon political questions, and such are those arising in the con- 
struction of a political charter, there always have been and always 
will be differences of opinion. There is frequently no absolute 
standard, even a century after, in deciding the abstract right of 
them. We must be content to abide the result reached by the 
verdict and acquiescence of the people whose interests were in- 
volved. Before this tribunal the position of John Marshall and 
his associates on the Supreme Bench has been vindicated and the 
criticisms of Thomas Jefferson have been refuted. 

Beginning then as arbiters in a political conflict, and wielding 
similar powers until to-day, the Federal judiciary have never 
enjoyed immunity from hostile attack upon their conduct or 
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their motives. The great controversy over the Fugitive Slave 
Law needs no recounting here. In the eyes of the abolitionists, 
the Federal courts and their marshals were instruments of hell 
in enforcing the law, and yet there could not be the slightest 
doubt that such a jurisdiction was plainly within the consti- 
tution. 

The change of feeling toward the Federal courts, 
because of the change in their jurisdiction with respect to 
the negro race, affords an apt illustration of how mere juris- 
diction may affect the popular feeling toward a court. 
Before the war, the Southern people had not looked with 
disfavor upon courts which did so much to preserve their 
property, while at the same time the abolitionists regarded 
them with aversion. After the war, when for the protection 
of the negro in his electoral and civil rights, the Election 
and Civil Rights Bills were passed and their enforcement was 
given to the Federal courts, they became at the same time the 
objects of hatred and condemnation at the South and the great 
reliance of those who had been abolitionists at the North. Now 
that both parties have wisely decided to let the election problem 
work itself out and to await the local solution which the result 
of fraud and violence in elections will compel, the feeling of 
hostility at the South against the Federal judiciary has greatly 
abated. 

This is but one of the many historical instances showing how 
the Federal courts may be subjected to the most severe criti- 
cism without just grounds merely because of the character of 
their jurisdiction. 

I come now to review the reasons why their mere jurisdiction 
has created a deep impression in many parts of the country that 
the evils due to corporations are fostered by them. 

The last two generations have witnessed a marvelous material 
development. It has been affected by the organization and 
enforced co-operation of simple elements that for a long time 
previous had been separately used. The organization of power- 
ful machines or of delicate devices by which the producing 
power of one man was increased fifty or one hundred fold, was, 
however, not the only step in this great progress. The aim of 
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all material civilization in its hard contest with nature was 
and is the reduction of the cost of production, because thereby 
each man’s day’s work nets him more of the comforts of 
life. Within the limits of efficient administration, the larger — 
the amount to be produced at one time under one manage- 
ment, the less the expense per unit. Therefore the aggregation 
of capital, the other essential with labor in producing anything, 
became an obvious means of securing economy in the manufac- 
ture of everything. Corporations had long been known as 
convenient commercial instruments for securing and wielding 
efliciently such aggregations of capital. Charters were at first 
conferred by special act upon particular individuals and with 
varying powers, but so great became the advantage of incor- 
poration with the facility afforded for managing great enter- 
prises, and the limitation of the liability of investors, that it 
was deemed wise in this country in order to prevent favoritism 
to create corporations by general laws, and thus to afford to all 
who wished it the opportunity of assuming a corporate character 
in accordance therewith. The result was a great increase in 
the number of the corporations and the assumption of the 
corporate form by seven-eighths of the active capital of the 
country. 

The great saving in the cost of production brought about by 
mechanical inventions and the organization of capital worked 
incalculable benefit to the public, but the necessary price of it 
under our system of free right of contract and inviolate rights 
of private property was a division of the profit between those 
who were to consume the product and those whose minds con- 
ceived and whose hands executed the work of production. The 
total wealth of the whole country was thus enormously increased, 
but of the increase more was necessarily accumulated in some 
hands thanothers. In the general prosperity caused by the revo- 
lution in methods of production, captains of industry amassed 
fabulous fortunes, and the aggregation of capital under corpo- 
rate management became so great as to stagger the imagination. 
In the mad rush for money which previous successes had stimu- 
lated, it is not to be wondered at that some of the accumulated 
wealth was corruptly used to secure undue business advantages 
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from legislative and executive sources, and that many of the 
political agencies of the people became tainted. The imper- 
sonal character of corporations afforded a freedom from that 
restraint in the use of money for political corruption which is 
often present when the would-be briber is an individual. 
Men of good repute with complacence and intentional ignorance 
acquiesced in the use of corporate funds to buy legislators and 
councilmen in the corporate interests when they would not wish 
or dare to adopt such methods in their individual business. The 
enormous increase in corporate wealth furnished the means of 
corruption, and the prospect of illgotten gains attracted the dis- 
honest trickster into politics and debauched the weak, while 
the honest and courageous were often driven into private life. 
The genii of corruption in politics which the corporations had 
called up has lived to plague them, and although many great 
companies have secured all they wish from legislative bodies, 
they are regarded by the political blackmailers as fair game, and 
the corporation fund must still be maintained to prevent oppres- 
sion. The people not unjustly have charged these public evils to 
the management of corporations. 

Another evil has been the injustice done to the real owners of 
corporate property by the reckless and dishonest management of 
its nominal owners. The great liberality of the general laws for 
the formation of corporations, and the entire failure to exercise 
any stringent visitorial powers over them has enabled the active 
promoters and managers of large enterprises carried on at a 
distance from the homes of the real owners to increase the cor- 
porate indebtedness and capital stock so far beyond any fair 
valuation of their property, as to put the entire control of it in 
the hands of the holders of worthless stock who have nothing 
at stake in the corporate success. The real owners, the bond- 
holders, are at the mercy of this irresponsible management tilt 
insolvency comes. The reckless business methods which such 
an irresponsibility and lack of supervision invite, create an un- 
healthy and feverish competition in every market, wholly unre- 
strained by the natural caution which the real owner of a business 
must feel. The concern is kept going on with no hope of 
legitimate profit, but simply to pay large salaries, or to favor 
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unduly some other enterprise in which the managers have a real 
interest. 

Another reason for popular distrust of corporate methods is 
the use by corporations of great amounts of capital to monopo- 
lize and control particular industries. Itis my sincere belief 
that no such control or monopoly can be maintained per- 
manently unless it is buttressed by positive legislation 
giving an undue advantage over the public and com- 
petitors. Of course, by close business methods and by im- 
proving all the economical advantages which the manufacture of 
a commodity on an enormous scale affords, the cost of produc- 
tion may be so reduced as to prevent competition, but unless the 
fear of it performs the same useful office for the benefit of the 
public by continuing the lowest possible prices, actual competi- 
tion will certainly appear. Whatever the fate such trusts may 
ultimately have, it often happens that in their formation and 
early history, the plan adopted has been the forced buying out 
of every competitor or his ruin by underselling him at heavy 
loss, so as to put the public and the market for a time at least at 
the mercy of one irresponsible corporate concern. Such methods 
and such a result naturally fill the people with anxious fears and 
a hostile feeling toward aggregations of corporate wealth. 

In spite of these well-known evils, nothing can be clearer to a 
calm, intelligent thinker than that under conditions of modern 
society, corporations are indispensable both to the further 
material progress of this country and to the maintenance of that 
we have. The evils must be remedied but not by destroying 
one of the greatest instruments for good that social man has 
devised. Nevertheless, so strong has the hostility to corpora- 
tions become, especially in certain of the Southern and Western 
States where the agricultural community is large, life is hard and 
wealth is rare, that any plan which can be contrived to diminish 
the property of corporations, or to cripple their efficiency, seems 
to meet with favor. The feeling is especially directed against 
railway corporations, although, without their aid and presence, 
these very communities would be helpless and poor indeed. 

The last decade in Europe has been prolific of doctrine and 
theories for the amelioration of the human race by the abolition 
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of private property and of private capital, by the vesting of all 
the means of production in the government for the benefit of 
all the people, and by the distribution of the product according 
to fixed standards of merit. While socialism has not obtained 
much of a foothold in this country as such, even in those sec- 
tions referred to, schemes which are necessarily socialistic in 
their nature are accepted planks in the platform of a large polit- 
ical party. The underlying princfple of such schemes is that it 
is the duty of the government to equalize the inequalities which 
the rights of free contract and private property have brought 
about, and by enormous outlay derived as far as possible from 
the rich to afford occupation and sustenance to the poor. How- 
ever disguised such plans of social and governmental reforms 
are, they find their support in the willingness of their advocates 
to transfer without any compensation from one who has acquired 
a large part of his acquisition to those who have been less pru- 
dent, energetic and fortunate. This of course involves confisca- 
tion and the destruction of the principle of private property. 

Under the Fourteenth Amendment the question whether legis- 
lation and State action deprive any person of his property 
without due process of law has become a Federal one, and by 
the act of 1875, it is cognizable by the Circuit Courts of the 
United States. 

The prejudices above adverted to have led to much legis- 
lation hostile to corporations, both resident and non-resident. 
It takes the form of discriminating taxation, of the regulation 
of rates to be charged by those companies engaged in quasi- 
public business, and sometimes of the direct deprivation of 
vested rights. In all such cases resort is at once had to the 
inferior Federal courts by the corporations injuriously affected, 
to test the validity of the State’s action, and it not infrequently 
happens that it becomes the duty of such courts to declare void 
the legislation involved and to enjoin State officers from seizing 
or injuring the property of corporations under its provisions. 
Such a decision in a corporation-hating community at once tends 
to mark the Federal courts as friends and protectors of cor- 
porations. 

The repeated efforts of different State legislatures to impose 
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restrictions upon interstate commerce to secure some apparent 
advantage to their own constituents, evidence the profound wis- 
dom of the framers of the constitution in vesting complete 
control thereof in the national government, but the tribunals 
whose jurisdiction is constantly invoked judicially to declare 
void all such legislation, do not for the time commend themselves 
to the favor either of those who urged its passage, or of those 
who were to profit by its operation, and the fact that the com- 
plainant in such litigation is frequently a railroad or transport- 
ation company only confirms the view of their undue favor to 
esuch litigants. 

The jurisdiction of the Federal judiciary does not end with 
the enforcement of national laws in the interest of the whole 
country against the temporary interest of a part. They are 
also required to administer justice between the citizens of differ- 
ent States. It goes without saying that this judicial power was 
given to prevent the possibility of injustice from local prejudice 
and because in every case it was supposed to exist. The entire 
jurisdiction rests on the exceptional instances, for in a great 
majority of cases the same results would certainly be reached in 
the courts of the State as in the Federal courts. But in those 
courts or States where there is real danger from prejudice against 
a stranger, the same cause which is likely to obstruct justice for 
the foreign suitor creates a local feeling of resentment against 
the tribunal established to defeat its effect. The capital invested 
in great enterprises in the South and West is owned in the East or 
abroad and the corporations which use it, are therefore frequently 
organized in a different State from that in which the investment 
is made. Such companies all carry their litigation into the 
Federal courts on the ground of diverse citizenship with the 
opposing party and, in view of the deep-seated prejudice enter- 
tained against them by the local population, it is not surprising 
that they do. That in most, if not in all cases, the feeling that 
prompts this avoidance of the State courts does great injus- 
tice to the State judiciary is undoubtedly true. In jury 
trials, however, the fear of injustice from local prejudice 
is certainly sometimes justified. In these same States 
where the narrow provincial spirit is strong and _ local 
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prejudices exist, there is deep fear of the abuses of judi- 
cial power, and the legislation of the State is directed to 
minimizing the influence and control of the judge over the action 
and deliberation of the jury. The extent to which this is car- 
ried was clearly set forth in an interesting article read before 
this association by Mr. Justice Brown some years ago. The 
slightest circumstance, although furnishing but a scintilla of evi- 
dence to support the contention of either party, requires the 
submission of the case to the jury. The office of the judge is 
reduced to that of a mere moderator of the trial. He is only 
permitted to lay down a few general principles of law in advance 
of the argument while the application of them to the facts of 
the case and conflicting evidence is really committed to the zeal 
of contending counsel. The tendency of such procedure is to 
leave to the unrestrained impulses of the jury the settlement of 
all the issues of the case. Though the injustice likely to result 
to corporations from this procedure is manifest, the people of a 
locality, where local prejudice exists, have come to think that 
they have a vested right to the chances of success which it gives 
them in a suit against such opponents. When, therefore, in con- 
troversies with corporations of other States, they are carried 
before a court in which the jury are not their friends and neigh- 
bors and in which the power is given to the judge to direct 
a verdict when the evidence for either party is so slight 
that a contrary verdict must be set aside, to comment 
on the evidence, to apply the law thereto and to make plain 
if need be what the legal sophistries of counsel and their 
inaccurate statements of the evidence may have obscured, they 
feel that they are in a tribunal which they should avoid and 
which the corporation should naturally seek. The constant 
struggle of most corporations to avoid State tribunals in the 
sections of the country referred to and to secure a Federal 
forum, even though it is followed by only limited success in the 
result of litigation, is chiefly the cause for the popular impres- 
sion in those States that the Federal courts are the friends of 
corporations and protectors of their abuses. Those abuses, 
however, really find their chief cause in political corruption 
which it is wholly beyond the power of the Federal courts to 
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prevent or eradicate. Too frequently the popular impulse is to 
remedy or punish the evil by giving judgment against the great 
corporations in every case no matter what the particular issues 
or facts are, on the ground that the corporation has probably 
increased its capital or attained its success by corrupt methods. 
It is hardly necessary to point out that this mode of punishment 
‘by forfeiture and chance distribution cannot be countenanced in 
a court of justice, however meritorious the cause of complaint 
upon which it is founded. The corruption can not be directly 
punished in the Federal courts because the bribery of which 
many corporations are guilty is most difficult of legal proof and 
crimes of this character are usually committed against the State, 
so that Federal courts have no cognizance of them. 

It has been wisely settled by the adjudication of all courts, 
State and Federal, that the evils resulting from vesting in 
courts the power to set aside otherwise lawful acts of the leg- 
islature for alleged corruption in their passage would exceed even 
the wrong done by such legislation, because of the uncertainty 
it would give to the binding effect of all laws and the overwhelm- 
ing influence this right to inquire into legislative motives would 
give the judicial branch of the government in respect of all legis- 
lative action. 

The abuses which too liberal charters and insufficient visitorial 
power permit are either for the State legislatures or for the State 
executive and courts by guo warranto to correct and remedy. 
State laws which should forbid the issue of stock or the issue of 
bonds by any corporation until after an examination by a State 
board of supervision into the affairs of the company and a certi- 
ficate that the assets justify it, would do much in this direction. 

The Federal courts can do nothing to prevent such abuses, and 
their action is not usually invoked until the evil is done and only 
a bankrupt estate is left to administer. 

The combinations known as trusts are now before the State 
courts and I have no doubt from their decisions that legislation 
which experience will suggest, both by way of supervision over 
corporations and by criminal laws, will suppress much of their 

evil methods. It is settled and rightly settled I submit that the 
national government can do nothing in this direction except 
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where such trusts are for the purpose of directly controlling 
interstate commerce and not where in the course of their opera- 
tion, interstate commerce may occur as an incident. 

The main public evil of corporate growth, the corruption of 
politics, must be reformed by the people and not by the courts. 
Courts are but conservators; they can not effect great social or 
political changes. Corporations there must be if we would pro- 
gress; accumulation of wealth there will be if private property 
continues the keystone of our society; the temptation to use 
money to corrupt legislatures and other political agencies will 
remain potentaslong as undue privilege for corporations can bethus 
secured. The only real remedy is in the purification of the polities 
of the country, the destruction of the machine and the selection 
of incorruptible public servants. Dark as the prospect some- 
times seems for such a change,'we must not and need not 
despair. Public opinion is sound, the great heart of the Amer- 
ican people is honest, and slowly but surely the light is break- 
ing inonthem. The adoption of civil service reform in Federal, 
State and municipal government is as certain to come as the 
nation is to live and with its complete establishment the end of 
those indispensable assistants of successful political corruption, 
the machine and its boss, will cease to be. The mad rush for 
wealth, the fevered condition of business and the opportunity 
for making sudden fortunes have taken the attention of the 
more intelligent people from politics and made them blind or 
callous to political abuses. With their greater ability to see and 
appreciate the dangers of the republic, their share of the blame 
for present conditions is greater. But there are many signs of 
a quickened public conscience and of a willingness on the part 
of the intelligent and the pure to interest themselves in politics 
for their country’s good. 

The present successful use of corrupt methods by corporations 
is directly due to the neglect of the people to exercise the eternal 
watchfulness which is the price of pure government ; but those 
whose interest it is to secure popular support and who are willing 
to secure it by appeals to prejudice, do not tell the people un- 
pleasant truths, and are glad to find a scapegoat for the people’s 
sins in the Federal judiciary. It well rounds a rhetorical period 
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to point to the Federal judiciary as an irresponsible and irremoy- 
able body wholly out of touch with the people and conniving at 
corrupt abuses. 

To an impartial observer it must seem remarkable that judges 
could conceive a love for soulless corporations and unduly favor 
them. Living as most of these judges do on their salaries and 
deriving no profit from corporate investments, they would seem 
to find little in the luxurious ease of their lives to blind them to 
the injustice of any claim or defense which a wealthy corpora- 
tion may make. If it were conceded that greed of power is an 
incentive so strong that Federal judges have yielded to it and 
have extended their jurisdiction over corporations beyond the 
lines marked by the constitution and the laws, this is far from 
establishing that justice has not been meted out to corporate 
suitors with impartial hand. The fact is that when we come to 
examine in detail the charges against the Federal courts, the 
burden of them is that they have assumed jurisdiction over cor- 
porate litigation without ‘constitutional and legal right, and not 
that in the hearing on the merits corporations have been unduly 
favored. The latter is always assumed as a granted premise 
when the former is deemed to be established. 

Having pointed out some of the reasons why the jurisdiction 
of the Federal courts, be it exercised never so impartially, must 
under existing conditions arouse deep prejudice against them and 
call forth severe assaults upon their cenduct and motives, I come 
now to examine more in detail the charges which have been made 
by those who attempt specifications. 

The first is that the Supreme Court in holding, in the Dart- 
mouth College case, the legislative charter of a corporation to 
be a contract the repeal of which was the impairment of its 
obligation and was inhibited by the Federal constitution, com- 
mitted a fundamental error, induced thereto by greed of juris- 
diction, and thus furnished to corporations the means of 
maintaining and enjoying corruptly purchased privileges. I 
do not propose to discuss this much criticised case, because it 
was decided in 1820 and has now nothing but an_ historical 
interest; for no charter has been granted for years which does 
not contain a clause permitting its repeal or amendment and a 
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court could hardly give a wider scope to such a_ reservation 
clause in favor of the State’s power than that which the 
Supreme Court of the United States gave in the Greenwood 
Freight Company case. With reference to the accusation that 
it was greed of jurisdiction which induced the court to hold that 
the revocation of a grant by a State was the impairment of a 
contract and so within the Federal constitution, it should be said 
that the people of the United States, instead of condemning 
this assumption of jurisdiction, have by subsequent amendment 
expressly extended the Federal judicial power to the cognizance 
of State aggression upon all vested rights whether resting in 
grant, contract or otherwise. 

And this suggests the charge against the Supreme Court that 
it improperly seized additional jurisdiction in its holding that 
the Fourteenth Amendment, forbidding a State to deprive any 
person of life, liberty ar property without due process of law, pro- 
tects the property of corporations as well as that of natural per- 
sons. It is difficult to see how any other result could have been 
reached. For, even if artificial persons are not referred to in 
the amendment, natural persons necessarily have vested rights in 
the property of corporations. It is said that the construction 
should have been limited so as to exclude corporations because 
the moving cause was only to give national protection to a newly 
freed race. In the light of the general language of the amend- 
ment, this would have been a narrow construction indeed, and 
one which nothing could have justified except the conviction, now 
firmly held and declared in some quarters, that Federal jurisdic- 
tion to preserve any rights, even those declared in Magna 
Charta, is an unmitigated evil to be avoided by interpretation, 
however strained. 

And yet the Supreme Court is attacked with invective and 
epithet by the same critics for refusing to hold in the Sugar 
Trust Case that the power to regulate interstate commerce 
includes within it the power to inhibit the purchase by one 
company of substantially all the plants for refining sugar in 
this country with the purpose of controlling its sugar markets. 
To extend the Federal regulation of interstate commerce to that 
of the purchase of the means of producing 1 commodity which, 
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when produced, is to be the subject of commerce, both State and 
interstate, requires a construction of the interstate commerce 
clause so broad, that if accepted, it would have been difficult to 
fix a limit beyond which Congress might not go in its control of 
mercantile business and manufacturing in every community. It 
would seem to have given some ground for the charge so often 
made that, through Federal judicial decisions, rights of the States 
are being absorbed in the national government. 

As I have already said the burden of the specifications against’ 
the Federal judiciary is not that they unduly favor corporations, 
in the hearing of cases, but that they have improperly given cor- 
porations opportunities to avoid the State courts by resorting to 
the Federal courts. 

Ilence the decisions of the Supreme Court by which corpora- 
tions organized in one State and suing or being sued in another 
are permitted to select the Federal courts as a forum, have been 
the subject of the severest animadversion, and the judges render- 
ing the decisions are charged with having been consciously guilty 
of flagrant usurpation and with an intentional violation of the 
law and the constitution. When corporations first appeared in 
the Federal courts, it was held that a corporation was not a citi- 
zen within the meaning of the Judiciary Act or the constitution, 
and that Federal jurisdiction asserted on the ground of diverse 
citizenship, in a cause to which a corporation was a party, must 
depend on the citizenship of the stockholders or members of the 
corporation. 

As it had also been ruled that the words of the Judiciary Act 
giving circuit courts jurisdiction in every suit between a citizen 
of the State where it was brought and the citizen of another 
State only included suits where all the parties on one side were 
of different citizenship from that of all of those on the other, 
their result was that no corporation could resort to a Federal court 
unless all its stockholders were citizens of another State from that 
in which the suit was brought, and the ownership of one share by 
a resident of the same State with that of the opposing party 
ousted the jurisdiction. Andthus the Supreme Court held until 
1844. Inthat year the question arose again and the court held that 
for the purposes of Federal jurisdiction a corporation was a citi- 
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zen of the State which created it, and in a few years thereafter, 
laid down the doctrine, always followed since, that the members 
of a corporation are to be conclusively presumed to be citizens 
of the State of its creation. This conclusive presumption was 
a fiction, adopted, as Mr. Justice Bradley has explained, to avoid 
the difficulty and injustice caused by the constant appearance in 
such cases of a single resident stockholder. It was in effect a 
changed construction of the Judiciary Act for reasons which had 
not forcibly presented themselves to the court when the question 
first arose. It was certainly true that when corporations organ- 
ized in other States than that where suit was brought appeared 
in litigation they represented members the great majority of 
whom were either citizens of other States or aliens. If any 
local prejudice was likely to have effect against a non-resident 
natural person it certainly would have effect against a corporation 
from another State, and the ownership of a few shares of its 
stock by a resident would not obviate it. 

The result reached by the decisions was quite within the con- 
stitutional grant of the Federal judicial power, for that covers 
all controversies between citizens of different States, and it is 
immaterial whether in such controversies are also involved on 
both sides citizens of the same State. There was such a real 
difference for the practical purposes of a trial and the bearing 
of local prejudice upon it between a suit by or against a foreign 
corporate body with one or more resident stockholders whose 
identity was lost in that of the corporate party litigant, and a 
suit by or against parties to the record who were natural persons, 
some of them residents and others non-residents, that the 
exception made in respect to corporations in the established con- 
struction of the Sudiciary Act would seem sound and reaonable. 

The holding that a foreign or non-resident corporation must 
be excluded from resort to a Federal forum bec se it had one 
or more resident stockholders, would practically deprive the 
owners of nearly all foreign capital to be invested in the 
newer States of the Union of any opportunity to sue or defend 
in the Federal courts, because in the nature of things, their cap- 
ital must assume a corporate form, and in companies with 
thousands of shares of capital stock transferable without restric- 
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tion, a share or two at least would be sure to find its way into the 
possession of a resident owner. And yet the reason for the 
constitutional provision applied more strongly to such corporate 
investments than to those of non-resident natural persons. 

The ruling was directly in the interest of the new States who 
were thirsting for foreign capital, because it removed one of the 
hindrances to its coming. It was therefore exactly in accord 
with the intention of the constitution. It gives but a contracted 
view of the purpose of the framers of that instrument in pro- 
viding a tribunal between citizens of different States, which was 
equally related to both, to regard it solely from the stand-point 
of the non-resident and as intended only to secure a benefit for 
him. It is crediting them with a much more statesmanlike 
object to say, that while the provision was of course intended 
to avoid actual injustice from local prejudice, its more especial 
purpose was to allay the fears of such injustice in the minds of 
those whose material aid was necessary in developing the com- 
mercial intercourse between the States, and thus to induce such 
intercourse and the investment of capital owned in one State in 
another. 

In this -light, it is only one of the several provisions of the 
constitution intended to prevent unnecessary and prejudiced 
restraints upon interstate commerce, and it confers more benefit 
upon those against whose prejudice it is intended as a shield, 
than upon those whose interests are directly protected. 

The decisions were made by the Supreme Court in the days 
of Chief Justice Taney and with his concurrence, at a time when 
its members are now thought to have been inclined toward a 
narrow construction of the constitution and Federal jurisdiction 
and powers than their predecessors. 

Moreover the people of the United States for fifty years have 
acquiesced in this holding. In the last half century, it has 
always been within the power of Congress by two lines of legis- 
lation to reverse it, and although during that period, the party 
of strict construction and State’s rights was for years in control 
of Congress, and the Judiciary Act was four times substantially 
amended, the decisions remain the law of the land. 

When it requires a constitutional amendment to correct or 
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restrain an unwarranted assumption of power by a court, the 
machinery for securing it is so cumbersome that the failure by 
this means to restrain the court is not a conclusive argument in 
favor of the people’s acquiescence in the court’s assertion of 
jurisdiction. But where, as in the present case, the issue was 
merely one of construing a statute, the failure of Congress for 
half a century to amend or overrule the construction given is as 
strong an argument as can be adduced to justify the action of 
the court, and would in this case seem to be the best possible 
refutation of the severe charge that the judges who made these 
decisions were guilty of flagrant and intentional usurpation. 

If it is true that citizens of one State are permitted to organ- 
ize corporations under the laws of another State to do business 
in the former State and thereby carry controversies with their 
fellow-citizens into the Federal courts, this is an abuse that 
should be remedied by Congress as other frauds upon the juris- 
diction have been provided against. 

The Federal courts have also been severely arraigned for un- 
due amplification of their powers in the matter of receivers of 
railroad companies due, as it is charged, to their leaning toward 
such corporations and a desire to protect them. This count of 
the general indictment against the Federal judiciary is more 
fully and elaborately treated in a memorial presented to Con- 
gress by the legislature of South Carolina, than anywhere else. 
The occasion for the protest was the commitment for contempt, 
of the Circuit Court of the United States sitting in South Car- 
olina, of certain State officers. In one case the contemnors were 
taxing officers who, though they knew the property to be in the 
hands of the receiver of the Federal court, without any 
application to the court, seized it for taxes. In the other 
case, a constable without search warrant broke into the ware- 
house of a railroad in the hands of the court’s receiver 
and seized a cask of liquor on the ground that it had 
been transported into the State contrary to the provisions 
of the State Dispensary Law. The cask had been imported 
before the Dispensary Law went into effect and had been held by 
the receiver because the whereabouts of the consignee could not 
be discovered. The circumstances in each of these cases rather 
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indicate a desire on the part of the State authorities to seek a 
conflict with the Federal court than an aggressive and domineer- 
ing spirit in the latter. When the State authorities in a decent 
and orderly way subsequently applied to the court for an order 
upon the receiver to pay the taxes, the objections of the receiver 
were heard and overruled and an order made upon him to pay. 

The deep spirit of distrust of the Federal courts in which the 
memorial is written may be inferred from one of its concluding 
sentences in which the Federal courts of equity are referred to 
as ‘* having been degraded to their present position of being 
feared by the patriotic and avoided by the honest.’’ We are 
permitted to conjecture that the memorialists were not wholly 
unbiased in discussing the decisions of the Federal courts and 
their integrity and standing, when we read the statement in the 
inaugural address of the present governor of the State, who was 
one of the signers of the memorial, that he and the men to whom 
he was speaking in this year of grace, 1895, were ‘* South Caro- 
linians by birth and choice, Southerners on principle and Ameri- 
cans by force of circumstances.” 

The main purpose of the memorial was to show that the 
practice of the Federal courts of equity in appointing receivers 
to operate railroads is a usurpation of authority wholly without 
warrant in the English High Court of Chancery by the proced- 
ure in which the scope of equitable remedies in the Federal courts 
is usually governed. To establish this, the memorialists relied 
chiefly on the judgment of Lord Cairns in the Court of Chancery 
Appeals in the case of Gardner v. The London, Chatham & Dover 
Company, in which the order of the Vice-Chancellor appointing 
a manager of the defendant railway on the application of a 
mortgagee of the railway tolls was reversed. The judgment was 
placed upon two grounds, first, that the mortgage gave no right 
of sale and liquidation, so that the order was really for a perma- 
nent management of a court of equity, justified the appointment 
of receivers only until a sale and liquidation; and, second, that 
by the charter of the company, the franchises were personal 
and non-assignable and could not be exercised by a receiver. 
The first reason has little or no application to the vast 
majority of cases in which railroad receivers have been 
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appointed in this country, for generally sought has been a sale 
and liquidation and the receiver has thus been appointed to 
serve only until the sale. The second ground of the judgment 
does not relate to the competency of a court of equity to manage 
a railroad or other going business through an agent pendente lite, 
but only to the assignability of franchises, and it furnishes as 
little support as the first ground to the claims of the memorial, 
The power to mortgage conferred by statute on railway com- 
panies in this country usually contains express authority to 
mortgage both the railroad and the franchises to operate it. 
The necessary implication from this are the right to sell the 
franchises with the road at a foreclosure sale, and the power of 
the court in which foreclosure proceedings are had to preserve 
the property with its assignable franchises by temporary custody 
and operation of the road under such franchises pending the 
sale. 

By reference to Lord Justice Baggally’s judgment in the case 
of the Manchester & Milford Ry. Co.,' it appears that the result 
in Gardner’s case was a surprise to the profession and was in 
conflict with the practice of appointing managers in such cases 
which had been in vogue in the chancery courts of England for 
ten years previous, and which had had the sanction of so great a 
chancery lawyer as Lord Hatherley. Moreover, no sooner was the 
decision announced in the Gardner case, than Parliament passed 
an act expressly authorizing the appointment of railroad managers 
by the Court of Chancery, showing that in the opinion of Parlia 
ment, jurisdiction to manage railroads, pending litigation over 
them, by officers of the court, was a power that courts of equity 
should have if they did not already have it. 

The charge of usurpation in the appointment of receivers 
becomes still less maintainable when we consider the history of 
receivership in this country. The Gardner case was decided in 
1866. As much as ten years before this, the Supreme Court of 
the United States in Covington Drawbridge Co. v. Shepherd,’ 
had referred to the practice in the English Court of Chancery to 
order a receiver to be appointed to manage railways and other 
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corporate property, to take the proceeds of the franchises and to 
apply them to pay the creditors filing the bill and had approved 
and adopted it in the case of a bridge company. Thereafter 
receivers were appointed for railways and it had become a settled 
practice not only in the Federal courts but in the State courts 
when the Gardner case wus decided. Even if the Gardner case 
cannot be reconciled with the practice of appointing receivers 
under the conditions existing in this country, as I have attempted 
to show it can be, there would still seem to be no binding or 
jurisdictional obligation on courts of the United States to reverse 
their settled procedure of ten years’ standing based on English 
precedent to accord with a new and unexpected ruling in the 
English courts, and one the effect of which was immediately 
done away with by an act of Parliament to restore the old 
practice. 

The appointment of receivers to operate railroads, pending suits 
in foreclosure and creditor's bills, instead of being an abuse 
of authority by the Federal courts was a most commend- 
able use of an ordinary equitable means of preserving the 
status quo with respect to a new kind of property and a 
pressing emergency. Generally no one but the parties are inter- 
ested in preserving the subject-matter of the suit as a going 
concern until it can be sold, but in the case of a railroad the 
public .are even more interested than the parties in having 
this done. It is mentioned in the South Carolina memorial as a 
measure of the abuse of Federal jurisdiction in this regard that 
one-fifth of the railroad mileage in the United States is in the 
hands of Federal court receivers. Considering the severity of 
the times and the suicidal cutting of rates by railroad companies 
for the purpose of securing business, I do not know that this 
proportion unfairly states the number of embarrassed and bank- 
rupt roads in this country, but it is hard to see why it is an argu- 
ment against the appointment of receivers to operate them. 
The disastrous consequences to the whole country were these 
great arteries of the nation to cease to flow, can hardly be over- 
stated, and yet unless in the course of liquidation sale and 
reorganization, they could, when insolvent, be withdrawn from 
liability to seizure by dismemberment by ordinary executions in 
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the various jurisdictions which they traverse, their operation 
would become impossible. The ordinary insolvent laws of each 
State even if their procedure had been at all adapted to the 
running of railroads, as it was not, would have supplied in such 
case but a poor substitute for the present receiver. Most rail- 
roads are to-day interstate and the advantage of an ad interim 
management under practically the same jurisdiction on both sides 
of State lines is apparent. In the absence of statutory provis- 
ion for such an exigency, the flexible procedure of a court of 
equity was fitted to meet it and although the remedy was adopted 
soon after the building of railroads more than forty years ago, 
and has been applied with increasing frequency ever since, it has 
not been deemed necessary by Congress or State legislatures to 
provide any other means for bridging the undoubted difficulties 
presented by the insolvency of railroad companies. 

One of the greatest objections urged to receiverships in the 
South Carolina memorial is that it removes the railroad property 
from local jurisdictions. But this objection would be incident to 
any imaginable temporary management of the railroad pending 
proceedings to sell and distribute proceeds. The injury to the 
sovereignty of the State involved in the requirement that its tax- 
ing officers shall make application to the Federal court having 
custody of property for an order for the payment of the taxes 
due upon it instead of violently taking it out of the court’s pos- 
session, is one that must be charged to the constitution of the 
United States, to the supremacy of the Federal jurisdiction 
where it conflicts with that of the State therein declared, 
and to the circumstances by the force of which South Carolina 
is still in this country. The charge that in appointing receivers, 
the Federal courts have abolished the right of trial by jury 
in great stretches of country is untrue, for by the statute 
of 1887, swt may be brought against a receiver without 
leave of court and this permits a suit at law with all its 
incidents. The fear entertained that the management by 
the Federal courts of property worth $1,300,000,000 with- 
out responsibility, would lead to malversation of funds and 
corruption does not seem to be justified by the history of 
Federal receiverships. The fact is that no possible system 


CRITICISMS OF THE FEDERAL JUDICIARY. 665 


of managing railroads could be better adapted to a summary 
investigation of the details of the management than that 
by a court of equity in which the court will always and at 
once entertain complaints by any one in interest against its 
receiver and examine the facts upon which they rest. This may 
account in part for the very few instances of official corruption 
among Federal receivers. 

On the other hand,-if any other and better way can be 
devised for the temporary management of insolvent railroads 
pending their sale, it may be conceded that there are substantial 
reasons for relieving Federal courts of equity from the duty. 
The business has grown to such an extent that regular judicial 
labors are much interfered with by the consideration of mere 
questions of railroad management. Unpleasant public contro- 
versies always follow in their wake, having the tendency to put 
the court in the attitude of a party. The more or less complete 
dependence of the court upon the receivers in matters of policy 
and the possibility that this confidence may be misplaced, make 
the jurisdiction an irksome one. The immunity enjoyed by a 
receiver and a railroad in his charge from ordinary process in rem 
is very attractive to struggling railroad owners, and friendly 
litigation is often begun merely to secure a receiver and 
tide over a stringency in the interest of all concerned. 
With no one in interest to oppose the appointment or to 
move its discharge after it is made, a receiver is secured 
and he is continued as long as all the parties do not object, and 
do not press the cause to final disposition. Courts usually have 
somuch to attend to, that they do not and cannot investigate 
the weight or validity of reasons for delay in causes, when not 
brought to their attention by complaint of some of the parties. 
Meantime the receivership is maintained and the irritation inci- 
dent to the withdrawal of the railroad from local jurisdiction is 
continued. The work of managing the road is saddled upon the 
road pending the coming of a time when a reorganization may 
be agreed upon ora better price obtained. I sympathize heartily 
with every effort to impose a practical limitation upon the duration 
of receiverships. The use of the courts as a harbor of refuge from 
creditors during a financial storm may be abused and doubtless 
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has been. The temptation to this resort is greatly increased if, 
as is too often the practice, the controlling officer of the com- 
pany is continued in the management as receiver. The patron- 
age incident to the jurisdiction is one of its evils. Recognizing 
this and wishing to avoid a disagreeable controversy over place, 
the courts usually acquiesce in the appointment of a person 
recommended by the parties, who is not infrequently the presi- 
dent or manager of the company, whose failure to oppose the 
receivership it may be has been secured by such a recommend- 
ation. Consent applications for receiverships would be much 
less common if it were provided by statute that, wherever a 
ease is made on preliminary application for the immediate 
appointment of a receiver, the clerk or marshal should act as 
temporary receiver for thirty days with a fixed per diem com- 
pensation, at which time a permanent receiver should be se- 
lected by the court after full notice, to all parties, and that no 
one connected with the previous management of the railroad or 
interested in its bonds or stock should be eligible, even with 
consent of the parties. It has sometimes seemed to me that by 
virtue of the power to pass a bankrupt law, and to regulate 
interstate commerce, a national bureau for the sale of the assets 
of insolvent interstate railroads and their ad interim operation 
might be established something like that now provided for 
national banks, and that the executive head of such a bureau 
might be better able to speed the sale of the railroads and 
shorten the duration of their official management than courts. 
When, however, one attempts to formulate a system which shall 
have the flexibility of the present procedure and its adaptability 
for preserving the real sfatus quo during the adjustment, one is 
obliged to admit that the court management pendente lite has 
advantages over any other, anomalous in some respects as it may 
seem. Probably this explains the failure of Congress or the 
State legislatures to provide any other system, and even the zeal- 
ous South Carolina memorialists in their recommendation to 
Congress were unable to point out a better way than court 
receiverships with a few minor limitations. In any event, until 
some new way is devised for the temporary operation of rail- 
roads, pending insolvency or foreclosure and sale, courts must 
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assume it and it ill becomes persons to criticise their action 
in doing so, and to charge it to their greed of power, when 
any other course would result in disastrous consequences 
.to the parties in interest and the country at large. On 
the whole, when charges made against Federal courts of 
favoritism toward corporations are stripped of their rhetoric and 
epithet, and the specific instances upon which the charges are 
founded are reviewed, it appears that the action of the courts 
complained of was not only reasonable but rested on precedents 
established, decades ago, and fully acquiesced in since, and that 
the real ground of the complaint is that the constitutional and 
statutory jurisdiction of the Federal courts is of such a character 
that it is frequently invoked by corporations to avoid some of 
the manifest injustice which a justifiable hostility to the corrupt 
methods of many of them inclines legislatures and juries and 
others to inflict upon all of them. 

We come finally to the relation of the Federal courts to 
organized labor. The capitalist and laborer share the profit of 
production. The more capital in active employment the more 
work there is to do, and the more work there is to do the more 
laborers are needed. The greater need of laborers, the better their 
pay per man. It is clearly in the interest of those who work 
that capital shall increase more rapidly than they do. Every- 
thing, therefore, having a legitimate tendency to increase the 
accumulation of wealth and its use for production will give each 
working man a larger share of the joint result of capital and 
labor, and it is in a large measure because this country has grown 
more rapidly in capital than in population that wages have stead- 
ily increased. But while it is in the common interest of labor 
and capital to increase the fruits of production, yet in determin- 
ing the share of each, their interests are plainly opposed. Though 
the law of supply and demand will doubtless in the end be the 
most potent influence in fixing this division yet during the 
gradual adjustment to the changing markets and the varying 
financial conditions, capital will surely have the advantage unless 
labor takes united action. During the betterment of business 
conditions organized labor, if acting with reasonable discretion, 
can secure much greater promptness in the advance of wages 
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than if it were left to the slower operation of natural laws, and 
in the same way, as hard time come on, the too eager employer 
may be restrained from undue haste in reducing wages. The or- 
ganization of capital into corporations with the position of advan- 
tage which it gave in a dispute with single laborers over wages, 
made it absolutely necessary for labor to unite to maintain itself, 
For instance, how could workingmen, dependent on each day’s 
wages for living, dare to take a stand which might leave them 
without employment, if they had not by small assessments accu- 
mulated a common fund for their support during such emergency? 
In union, they must sacrifice some independence of action and 
there are bad results from the tyranny of the majority in such 
cases, but the hardships which have followed impulsive resort to 
extreme measures, have had a good effect to lessen these. Ex- 
perience too will lead to classification among the members so 
that the cause of the skilled and worthy shall not be leveled 
down to that of the lazy and neglectful. Like corporations, 
they do great good and much evil. The more conservatively and 
intelligently conducted they are, the more benefit they confer on 
their members. The more completely they yield to the dominion 
of those among them who are intemperate of expression and 
violent and lawless in their methods, the more evil they do to 
themselves and society. 

Unfortunately there are large organizations of the latter class, 
and in the heat of a bitter contest with employers, rights of per- 
son and property are sometimes openly violated in avowed sup- 
port in the cause of labor. The infractions of the law, actual 
and threatened, are palpable, and the interference of the courts by 
all their usual processes to prevent irreparable injury to business 
and property becomes necessary. Such judicial action often 
results in discouraging the whole movement and brings down 
upon the courts the fierce denunciations of the defeated leaders, 
and arouses the hostility of many who would not join in the open 
breaches of the law, and yet so sympathize with the cause as to 
blind them to the necessity of their suppression. 

The employés of railroad companies and others engaged in 
transportation of freight and passengers generally have well 
organized unions, and the controversies arising over wages and 
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other issues have been many. A vast majority of these have 
been settled without extreme measures through the conservative 
influence of level-headed labor leaders and railroad managers, but 
in the last twenty years there have been some very extended 
railroad strikes accompanied by the boycotts and open violence 
with which society has now become familiar. The fact that 
many railroads have been operated by Federal receivers, the non- 
residence of railway corporations in the States where the strike 
oceurs, and the interstate commerce feature of the business, have 
brought some of these violations of property and public right 
within the cognizance of Federal courts. Because the partici- 
pants in such contests have been spread more widely over the 
country than in similar contests with which State courts have had 
to deal, the action of the Federal courts in these cases has 
attracted more public attention and evoked more bitter con- 
demnation by those who naturally sympathize with labor in every 
controversy with capital. 

The efficacy of the processes of a court of equity to prevent 
much of the threatened injury from the public and private nui- 
sances which it is often the purpose of the leaders of such strikes 
to cause, has led to the charge, which is perfectly true, that judicial 
action has been much more efficient to restrain labor excesses 
than corporate evils and greed. If it were possible by the quick 
blow of an injunction to strike down the conspiracy against pub- 
lic and private rights involved in the corruption of a legislature 
or a council, Federal and other courts would not be less prompt 
to use the remedy than they are to restrain witlawful injuries by 
labor unions. But Lhave had occasion to point out that the 
nature of corporate wrong is almost wholly beyond the reach of 
courts, especially those of the United States. The corporate 
miners and sappers of public virtue do not work in the open but 
under cover; their purposes are generally accomplished before 
they are known to exist and the traces of their evil paths are 
destroyed and placed beyond the possibility of legal proof. On 
the other hand, the chief wrongs committed by labor unions are 
the open defiant trespass upon property rights, and violations of 
public order, which the processes of courts are well adapted both 
to punish and prevent. 
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The operation of the interstate commerce law is an illustra- 
tion of the greater difficulty courts have in suppressing corpo- 
rate violations of law, than those of trade unions. The discrimi- 
nation between shippers by rebates and otherwise which it is 
the main purpose of the law to prevent, is almost as difficult of 
detection and proof as bribery, for the reason that both partici- 
pants are anxious to avoid its disclosure,but when the labor unions, 
as they sometimes do, seek to interfere with interstate commerce 
and to obstruct its flow, they are prone to carry out their pur- 
poses, with such a blare of trumpets and such open defiance of law 
that the proof of their guilt is out of their own mouths. The 
rhetorical indictment against those tribunals that out of that 
which was intended as a shield against corporate wrong, they 
have forged a weapon to attack the wage-earner, is in this way 
given a specious force which a candid observer will be blind to 
ignore.- Thus are united in a common enmity against the Fed- 
eral courts the populist and the trade unionist with all those 
whose political action is likely to be affected by such a combina- 
tion. And yet their enmity has no other justification than the 
differing and unavoidable limitations upon the efficacy of judicial 
action,’ in respect to corporate and labor evils. 

As a matter of fact there is nothing in any Federal 
decision directed against the organization of labor to main- 
tain wages and to secure terms of employment otherwise 
favorable. The courts, so far as they have expressed them- 
selves on the subject, recognize the right of men for a lawful 
purpose to combine to leave their employment at the same time, 
and to use the inconvenience this may cause to their employer 
as a legitimate weapon in the frequently recurring controversy 
as to the amount of wages. It is only when the combination is 
for an unlawful purpose and an unlawful injury is thereby sought 
to be inflicted, that the combination has received the condemna- 
tion of the Federal as well as of State courts. 

The action of the Federal courts all over the country in the 
recent American Railway Union strike in issuing injunctions to 
prevent further unlawful interference by the strikers with the 
carrying of the mails and the flow of interstate commerce fol- 
lowed by the commitment for contempt of the strike leaders who 
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defied the injunction served on them, is what has called out the 
official protests of the Governors of Illinois and Colorado, and 
the phrase ‘‘ government by injunction’’ has been invented to 
describe the alleged usurpation of power by the Federal tribunals 
in this crisis. 

When the history of the great strike shall be written in years 
to come, the absurd expectations and purpose of its pro- 
jectors and their marvelous success in deluding a myriad 
of followers into their active support will seem even more 
dificult of explanation than it does to-day. The mind that 
could conceive and so far execute the plan of taking the 
entire population of this country by the throat to compel 
them to effect the settlement of a local labor trouble 
in Chicago, was that of a genius, however misdirected. 
The Governor of Illinois who coined the phrase ‘* government by 
injunction ’’ says that the Federal courts have added legislative 
and executive functions to their ordinary judicial office, in that 
they have in their orders of injunction made that to be unlawful 
which was lawful before, and have sought to enforce obedience to 
such orders by an army of marshals and soldiers. It is a little 
difficult to understand the working of a mind having the discipline 
of a legal training and the experience of judicial service which 
can honestly and sincerely maintain (and I do not wish to im- 
pugn the sincerity of the Governor of Illinois) that the combi- 
nation and conspiracy described in the bill in the Debs case and 
enjoined in the order of injunction, was not unlawful. If it was 
not so, then there is no law in this country securing the right of 
private property, no law authorizing the Federal government to 
operate the mails, no Jaw by which the regulation of interstate 
commerce is vested in the general government. A public nui- 
sance more complete in all its features than that which Debs and 
his colleagues were engaged in in furthering cannot be imagined. 
Such nuisances have been frequently enjoined by courts of 
equity on the bill of the Attorney-General. Was there any 
doubt that Debs proposed to continue his unlawful course 
unless restrained? Was there any doubt that the injury 
would be irreparable and could not be compensated for by a 
verdict at law? Was it for the court to hesitate to issue 
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its process because it had reason to believe that it 
would not be obeyed? The novelty involved in the appli- 
cation of such a remedy to such an injury was not that injuries 
of the same kind had not before been restrained by injunction, 
but only that never before in the history of courts had injuries 
of this kind been so enormous and far-reaching in their effect. 
It was not that men had not before been ordered by process of 
court to desist from such injuries, but never before had so many 
men been engaged in inflicting them. Nor can it affect the 
power of Federal courts to remedy wrongs within their lawful 
cognizance because the wrong would have been prosecuted if the 
executive of another sovereignty than that under which they 
are constituted had acted promptly to suppress it. The Federal 
courts did not assume executive powers any more than they do 
so when they issue any process tothe marshal and the marshal 
as the subordinate of the President executes it. The extent of 
the actual and threatened injury and the possible resistance to 
lawful process required the marshal to call to his assistance much 
aid, but it is a latter-day doctrine that a court is usurping the 
executive function in calling upon the executive to use additional 
force to avoid a possible defeat of its lawful process. 

The conservative course of the President and the Attorney- 
General in first applying to the courts for process, and the subse- 
quent firmness exhibited by those officers in executing that 
process by all the means available will cause the country 
to hold them always in grateful recollection. The duty of 
the courts to act on this initiative was so plain that while 
it does not entitle them to any especial commendation it 
would seem that it should protect them from serious at- 
tack. The real objection to the injunction is the certainty 
that disobedience will be promptly punished before a court 
without a jury. It is hardly necessary to defend the necessity 
for such means of enforcing orders of court. If the court 
must wait upon the slow course of a jury trial before it can 
compel a compliance with its order then the sanction of its pro- 
cess would be seriously impaired. Has any injustice been done 
to Debs in his trial by the court? Is there the slightest doubt 
in the mind of his fiercest supporter that he violated the injunc- 
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tion? Why then complain of his conviction before a tribunal 
authorized to try him? The argument seems to be that because 
many men are determined to violate the rights of the publicand 
their fellow-citizens in spite of the lawful orders of the Federal 
court restraining them from so doing, they should on account of 
their number and popular strength, have a right which no Anglo- 
Saxon has hitherto ever enjoyed, to interpose a jury trial 
between them and the enforcement of a court’s order. If the 
criticisms under consideration are directed against the existence of 
courts, then their weight depends on different considerations 
from those which apply on the assumption that courts are to be 
maintained for the purpose of remedying wrongs. But they are 
professedly based on the constitution of the United States and 
that certainly contemplates courts whose decrees shall be en- 
forced, however much resisted, and which shall not be mere advi- 
sory councils whose efficacy depends on their powers of 
persuasion. I am aware that there are very many conservative, 
unprejudiced and patriotic citizens in this country, many of 
them members of the bar and of this association, whose anxiety 
that the Chicago riots should be suppressed was as great as that 
of anyone, and yet who were of opinion that the action of the 
Federal courts in issuing the injunctions which were issued on 
.the application of the Attorney-General were an unwise stretch- 
ing of an equitable remedy to meet an emergency which should - 
have been met in other ways. To all such persons I commend 
the reading of Mr. Justice Brewer’s opinion in the Debs case. 
It is a great judgment of a great court and makes it as clear as 
midday that the process therein issued was justified by every 
precedent and was the highest duty of the court. 

The exercise of that duty has, however, only increased the 
number of those who sincerely believe that the Federal courts 
are constituted to foster corporate evils and to destroy all effort 
by labor to maintain itself in its controversies with corporate 
capital. 

I have reached the end of a much too long discussion of the 
relation of the Federal judiciary to some of the important 
issues of the day. It will not be surprising if the storm of 
abuse heaped upon the Federal courts and the political strength 
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of popular groups whose plans of social reform have met 
obstruction in those tribunals, shall lead to serious effort through 
legislation to cut down their jurisdiction and cripple their 
efficiency. If this comes, then the responsibility for its effects, 
whether good or bad, must be not only with those who urge the 
change but also with those who do not strive to resist its coming, 

The earlier assaults upon the Federal judiciary and their 
harmless character in the light of the event reconciles one to 
much of the fiery invective and blood-curdling epithet hurled at 
men who equally with their accusers are American freemen, 
impressed with the absolute necessity for maintaining sacred the 
guaranties of life, liberty and property, and who are probably 
not more in love with corruption and greed, or more disposed to 
crush the humble and worthy than the average of their fellow- 
citizens. 

The saving grace of American humor which delights in the 
contemplation of grotesque exaggeration has often saved us 
from domestic turbulence which the turgid exuberance of 
denunciatory language might have otherwise excited, against 
lawfully constituted authority; and it may be that same useful 


trait will prevent the success of the present agitators against the 
Federal judiciary. 

But whatever fate betide their future, 1 hope that it may 
always be said of them as a whole, by the impartial observer of 
their conduct, that they have not lacked in the two essentials of 
judicial moral character, a sincere desire to reach right conclu- 
sions and firmness to enforce them. 
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JHE LEGAL ASPECT OF THE TELEGRAPH AND TEL- 
EPHONE: ESSENTIAL PARTS OF AN EFFICIENT POS- 
TAL SERVICE. 


Many who admit the great advantages, nay, the necessity, of 
ihe telegraph and telephone being operated as a part of the pos- 
tal system, are deterred by the inquiry, is it constitutional? In 
truth it is unconstitutional for this essential branch of the 
postal system to be operated by a private monopoly, or in any 
other manner than by the government. 

When the constitution placed the post office in the hands of 
the government, it conferred its exclusive operation, and with 
it, all means of operating it to the best advantage, upon the 
government. The. bestowal of the exclusive right and duty to 
operate the post office carried with it the exclusive right and 
duty to use all the agencies that would make the post office 
most highly efficient, as such agencies, from time to time, should 
be improved or invented. On this principle the first telegraph 
line was built by a congressional appropriation under a ‘ strict 
construction ’’ administration (Polk’s) and the telegraph be- 
longed to the government from 1844 to 1847. Indeed, the 
Supreme Court of the United States, in an unanimous opinion,' 
has held that the telegraph came within the grant of power to 
establish the post office. That opinion, delivered by Chief 
Justice Waite, says: — 


The powers thus granted are not contined to the instrumentalities of the 
postal service, known or in use when the constitution was adopted; but they 
keep pace with the progress of the country and adapt themselves to the new 
developments of time and circumstances. They extend from the horse with 
its rider to the stage coach; from the sailing vessel to the steamboat; from 
the coach and steamboat to the railroad; and from the railroad to the tele- 
graph, as these new agencies are successively brought into use to meet the 
demands of increasing population and wealth. 


1 Pensacola v. Tel. Co., 96 U.S. 1. 
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And Justice H. B. Brown, who is recognized as one of the 
ablest members of the United States Supreme Court, in the 
leading article in the August Forum says: ‘‘If the govern. 
ment may be safely intrusted with the transmission of our let- 
ters and papers, I see no reason why it may not also be intrusted 
with the transmission of our telegrams and parcels, as is almost 
universally the case in Europe.’’ Congress placed the same con- 
struction on its powers, by chapter 230, Acts 1866, which 
provides that all telegraph lines thereafter built should be con- 
structed under the notice, and only after the company signing 
a contract, that the government may at any time take over such 
telegraph lines upon paying the value of its maéerial. 

It will be noted, just here, that, so far as railroads are used 
for the transmission of mail, they were promptly, and from 
the beginning, adopted and used exclusively by the post office, 
Whether, in so far as railroads are used for the entirely 
different purpose of carrying passengers and freight, they 
shall be taken over by the government, is an entirely different 
question, standing on its own basis, which has never affected 
the undeniable right and duty of the government to use them 
exclusively, so far as they are used for the carriage of mails. 
But the telegraph and telephone (so far as used by the public 
for hire) are, and can be, only used for the transmission of 
mail, and unquestionably come within the exclusive grant to the 
government of operating the post office. The telegraph and 
telephone are simply the electric mail, or mail sent by electricity, 
just as the railway mail is sent by steam agency in preference to 
the horse power formerly used in the days of stage coaches and 
horseback riders and canal boats. When the government shall 
assume its duty of sending the mail by electricity, railroad com- 
panies can still operate their own telegraph lines on their own 
business and private telephone exchanges will still exist, just as 
railroads and others may now send their own letters by their — 
own agents, but not carry them for others for hire. Then, as 
now, the government would only have the exclusive privilege of 
carrying mail for hire. This privilege of carrying mail for hire, 
whether sent by electricity or steam or stage coach, or on horse- 
back, is an exclusive governmental function, and no corporation 
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or monopoly can legally exercise any part of it. It is the duty 
of the government to do it, and to do it in the quickest and 
most efficient manner, and at the lowest possible rate consistent 
with the cost. 

The Army and Navy and the Department of Justice are de- 
partments of exclusive governmental functions, in the same 
manner and to exactly the same extent as the Post Office. But 
suppose that some branch of the Department of Justice (as by 
turning in the fines, penalties and tax fees), or of the War or 
Navy, could be made a source of revenue, would it not be singular 
to turn over that revenue paying part of those departments to a 
private monopoly, leaving the people to support the non-profitable 
part? Yet that is exactly what is done with the Post Office 
Department. Though the Post Office is as exclusively a govern- 
mental function as the Army or Navy or the Department of Jus- 
tice, the government operates only the slow, antiquated non-pay- 
ing part of the post office, leaving the tax-payers to make up an 
annual deficit of six or eight millions; while the rapid, im- 
proved, up-to-date, part of the post office, the rapid or electric 
mail, is operated by a private monopoly and pays a heavy divi- 
dend on its watered stock of 150 millions — ten times the actual 
value of its plant. Besides, this system is unjust, for the pri- 
vate monopoly naturally selects the best paying districts, and a 
large part of the people are denied the advantages of a modern 
post office. In every country, save ours alone, the power of the 
monopoly has failed to maintain a system so unconstitutional 
and so opposed to the best interests of the public. Hence, in 
every country except ours, the telegraph and telephone are con- 
stituent parts of the post office, with the double result that the 
post office facilities of the telegraph and telephone are extended 
to the country post offices and the postal revenues show a profit 
instead of aloss. Notably Great Britain, which has most widely 
extended the use of the telegraph and telephone as a part of 
its post office, shows a large annual profit from its post office in- 
stead of the deficit which was usual before the telegraph and 
telephone were added to that Department by Mr. Gladstone in 
1870. 


But there are those who say that the telegraph and telephone 
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would centralize the government. Yet it would be hard to see 
why an efficient postal service is more centralizing than an in- 
efficient one, or why mail sent by electricity or pneumatic tubes 
(which should be adopted in the large cities) is more centraliz- 
ing than mail sent by horseback or by steam. It is a puzzle to 
understand why ownership of telegraph or telephone wires cost- 
ing less than $10 per mile should imperil the government, more 
than the ownership of gunboats, or post-office buildings, or 
postal cars. If it were the question of adding new functions to 
the government, as the ownership of railroads and the carrying 
of freight and passengers, this argument would be a legitimate 
one for debate. But when the constitution has already turned 
over the exclusive duty of transmission of mail to the govern- 
ment, there can be no argument of this kind properly used 
against the introduction of the most improved methods for the 
transmission of the mail, whether by electricity or pneumatic 
tubes. Telegraphic dispatches would be sacred in the hands of 
government employés as other mail is now, or as the telegrams 
are in the hands of the employés of a private corporation. 
Besides government employés, especially under civil service rules 
and subject to the supervision of public opinion, would be less 
capable of using the telegraph for partisan purposes, as has been 
done under corporation ownership, and as was flagrantly at- 
tempted to be done in the first Cleveland election, as every 
one remembers. With telephones at all country post offices, 
und all villages and the smaller towns, few additional em- 
ployés would be required, and those few would be added at 
centers which require the telegraph and where civil service 
rules obtain. The telephones and telegraphs would be put in 
the post office buildings already owned or rented by the gov- 
ernment, thus saving the rent of all the buildings now used 
by the private companies. This, and the saving of the salaries — 
of the officials of the present corporations and the dividends 

on their largely watered stock, would enable the government 
to reduce its tolls to the uniform rate of ten cents per mes- 
sage independently of the large increase in business. In 
Great Britain (by the official report made to this government ia 
the United States Consular Reports for April, 1895) the in- 
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crease since the government has taken over the telegraph and 
telephone has been tenfold in private messages, and thirtyfold 
in press messages ; and the improvement in promptness of deliv- 
ery has been from an average of two to three hours under pri- 
yate ownership, to an average of nine minutes under government. 
This wonderful increase in business has been due to the three- 
fold cause of cheap rates, extension of the lines to all post offices, 
and greater promptness in delivery. With wire costing less than 
$10 per mile, there is no reason why the government should not 
own a line to every post office in the Union. There should be 
no dicker with private companies about leasing or purchasing. 
In 1866 they only asked for five years to close up, but when the 
five years were out they had formed the present great trust and 
have ever since defied the public. They have had thirty years 
notice to abandon their use of a branch of the governmental 
functions. In that time they have received hundreds of mill- 
ions of profits illegally extorted from the toiling masses. They 
have no claim to extract another dollar by lease or sale of 
their antiquated or worn out instruments. Let the government 
give the actual value of such wire as it may wish to use and 
take complete and exclusive possession of the duties of a post 
office. Certainly they are entitled to no compensation for fran- 
chise, or loss of expected profits, since under the act of 1866 
every telegraph line has been built under a contract that it should 
be turned over to the government upon payment of the assessed 
value of the material. The franchise has always been the prop- 
erty of the government and was only temporarily permitted to 
be used by the private corporations. 

Every post-master who can talk can use the telephone; and 
where a telegraph office is required, the government can employ 
an assistant as operator, as easily as any other clerk. Other 
countries, without exception, are doing this good work of fur- 
nishing electric mail facilities at cheap rates to all its people, 
in the country as well as in the town. Why should this gov- 
ernment, alone of all the world, which claims, par excellence, to 
be a government of the people and for the people, fail in this 
constitutional duty of furnishing proper postal facilities and to 
allits people? The only proper postal facilities for the American 
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people are those which shall extend to every nook and corner of 
the republic, which shall be the best which the latest advances 
in sciences can offer, and which are furnished as near the exact 
cost of the service, as is possible and without profit. Such postal 
facilities the American people are entitled to demand as a right. 
They should rest contented with nothing short of this. 


Water 
RALEIGH, N. C. 
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A PRESCRIPTION FOR ANARCHISTS. 


It is not true that the city of Chicago, at the present time, 
has more than her share of anarchists; it is not true that these 
emphatic reformers are more active or more violent than in 
other cities. It is true, however, that the question of the lines 
of conduct on which the government of the city should treat 
them, is of especial interest to our people, whose attention has 
been recalled to the matter by certain events which may thus be 
briefly summarized: A meeting of anarchists at a public hall, 
called to observe the anniversary of the hanging of Spies and 
his comrades three years since, became somewhat violent in 
denunciation of the so-called martyrdom and the alleged murder 
of the ‘‘people’’ at the Haymarket riot. A police officer, 
Inspector Hubbard, detailed to preserve order at the meeting, 
passed forward to the platform, with his men behind him, and, 
under threats of dissolution of the meeting, forced the unfurling 
of the American flag. Further he declared his intention, should 
certain inflammatory language be repeated, of clearing the hall 
by force. Upon the next evening a secret meeting was held at 
another hall, to which only those known were admitted. Police- 
men in citizens clothing gained admittance, if not actually to 
the hall, at least to a saloon in the same building, and reported 
to their superiors that inflammatory language was being used by 
the speakers, whereupon the police raided the hall, dispersed 
the meeting, and arrested a number of people, chiefly, if not 
altogether, those who resisted the officers. Upon the detailed 
facts there is much controversy and the daily papers have been 
full of articles, highly partisan for the most part, concerning 
the rights of the parties to the episode. I am in no position to 
speak to the disputed facts; I do not doubt that the police 
believed themselves in the right, yet I am fully aware that the 
autocratic power which is temporarily placed in the hands of a 
policeman is susceptible of abuse in the hand of the most intel- 
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ligent and forbearing, and therefore certain to be abused by a 
set of men chosen as are policemen. Waiving, therefore, the 
consideration of the personal charges freely made, I find the 
matters of principle involved to be very interesting subjects of 
discussion, practically also of the highest importance. 

The prisoners taken at the second meeting were arraigned in 
a police court next morning and after several continuances 
heavily fined. In their interest, also, a bill for an injunction has 
been applied for against the city authorities, to prevent further 
interference with meetings. Its result is hereinafter stated. 
Public sentiment is much divided. That those who remember 
the Haymarket riot of four years since, the collision between 
police and mob, and the throwing of a bomb by which many 
policemen were killed and wounded, should be quick and intem- 
perate of conclusion upon the matter, is not strange, even 
though, as in the present case, there is little apparent reason for 
any expectation of serious harm. 

The key to the principle of the case is, I take it, supplied by 
these three propositions : — 

(1) Man is bound to refrain from anything that causes dis- 
comfort in any degree to his fellow-man. (For this is merely a 
restatement of the Golden Rule, which is found in some form in 
most sacred literatures, if not in all, and is treated with 
respectful acquiescence by all whom nature has equipped with a 
conscience. ) 

(2) But any degree of interference with human action is irk- 
some and causes discomfort, (For it becomes interference only 
when it thwarts some desire. ) 

(3) Therefore man ought upon principle to avoid inter ference 
with his fellows. 

This law like every other must make compromise with other 
and conflicting laws. There are times when insistence on the full- 
est liberty for ourselves means an interference with the freedom 
and the well being of others. But this remains, in reason and 
in universal acceptance, the law of liberty. Hvery man ts 
entitled to freedom from interference, except when interference ts 
necessary to protect the rights of others. It follows as a corollary, 
that he who urges an infraction of liberty must show that this 
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infraction is necessary to the preservation of rights public or 
private. 

It will be noticed that four questions are more or less clearly 
presented by the facts I have stated. 

(1) May a police officer force the unfurling of an American 
flag in any assemblage whatever? 

(2) May he disperse an assemblage gathered to advocate 
obnoxious measures by peaceable discussion? 

(3) May he arrest the speaker who urges his hearers to deeds 
ef violence? 

(4) May he disperse an assemblage because they who speak 
before it urge the employment of force? 

Of these, seriatim :— 

1. As to the forced unfurling of the flag. It is most inexpe- 
dient to force the symbol of American-nationality upon those 
who do not wish it, to identify it in their minds with personal 
humiliation and danger to themselves. It is desirable, I take it, 
to make the flag stand, in the minds of all Americans, for all 
things most pleasant, for home and friends, for protection at 
home and abroad. The newspaper charge that the action of 
the police was calculated to make anarchists, is, so far as this 
flag episode is concerned, well taken. In no way can a wavering 
idea be strengthened into a fixed opinion so quickly and well, as 
by a personal humiliation or injustice suffered for the sake of 
that opinion. Moreover, the act is as unjust as foolish. The 
burden of proof lies, for reasons heretofore asserted, upon the 
man who put compulsion upon a public assemblage, to show 
advantage to be gained thereby. That his position was a trying 
one is indeed apology for his error of judgment, but no shadow 
of reason for the act can be given, no possible advantage can be 
suggested. Nor can sneer, innuendo, or abuse, supply the place 
of argument. The presence of the flag in no way changed the 
character of the meeting; it presented no argument to the peo- 
ple present; it did cause indignation and personal resentment, 
and it deepened the feeling that the evils of our social system 
are not natural and unavoidable, but the result of class oppression, 
of which to them the flag becomes the symbol. To say that 
this impression is incorrect is simply beside the question. The 
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point is that the impression is made. To say that this belief is 
not honestly held is to show an inability to comprehend the signs 
of the times, which, if persisted in, must cause disaster. Since, 
therefore, a careful scrutiny of the newspaper defenses of the 
act discloses no advantage to be gained by that act, it can’ only 
be classed as a blunder, not to be repeated upon sober thought. 

2. I do not think, as will hereafter appear, that the police in 
the present case have attempted to prevent the holding of 
peaceable meetings, even such as advocate the abolishment of 
government. It is popularly asserted, however, that such meet- 
ings should be prevented, and the question is properly discussed 
here. I put it on the grounds heretofore stated. Repression 
can be justified only by showing that it is necessary for the 
proteetion of others. What individual rights then are jeopard- 
ized by peaceable promulgation of the doctrines of anarchy? 
I see none, until those doctrines prevail in practice, and none 
then unless those doctrines are incorrect. In other words 
repression can be justified only by an assumption of the correct- 
ness of our belief, and I know not on what ground we can make 
such an assumption. For it will be noted that this doctrine of 
anarchy is differentiated from any other only by the fact that it 
is discredited by the ruling class, in the present case that it is 
unpopular. If the majority in America may forbid the promul- 
gation of anarchism, the czar of Russia may prohibit the 
preaching of republicanism, for he believes republicanism 
destructive, exactly as we hold anarchism destructive. The two 
despotisms rest on the same basis of personal assertiveness and 
are alike outrageous, save that he is most to blame who has best 
opportunity to comprehend his own meanness. So, too, there 
can be no refusal to allow the discussion of anarchy which does 
not involve the possibility of religious intolerance; for, if we 
may prohibit obnoxious beliefs in sociology because we, the 
rulers, whoever we may be, think them ultimately harmful, we 
ean do likewise in another domain for like reason. True, 
repression may be just, (1) where there is temporary public 
danger, as in case of war or rebellion, and (2) to prevent the 
spread of immorality, masquerading in the garb of religion, 
philanthropy, or science. But anarchy, however absurd, 
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visionary, and impracticable it may be, and whatever its ultimate 
effect, is not immoral, for it has absolutely no bearing upon 
morals in any sense. Be it remembered that the anarchist 
insists that absolute freedom would conduce to a higher morality. 
That opinion he has a right to support by speech. The question 
is simply this, shall we have American free speech or Russian 
repression ? 

3. But the incitement to deeds of violence is quite another 
thing. To begin with, the assertion that there is any injustice in 
arresting the incendiary speaker needs no answer. The sense 
of fair play, the universal feeling of even justice among man- 
kind, asserts that it is just to measure to every man the measure 
he metes toothers. If the anarchist appeals to force, he invokes 
the right of revolution which is inherent in mankind, but he 
must expect to be met in like fashion. Killing in self-defense 
in not murder, in law or morals, for the individual or for the 
State. It may be questioned whether Spies and Parsons had in 
reality counseled destruction of life or property. The expediency 
of hanging them may be questioned; but there can be no ques- 
tion that men who give counsel which is calculated to cause and 
does cause destruction of life, are thereby estopped from any 
reasonable claim of injustice in the destruction of their own 
lives. 

Now it is clear that the use of incendiary language is danger- 
ous to the rights of others. There is no harm more direct than 
the destruction of my life or my property. Herein then the 
requisite of repression, as we heretofore stated it, the necessity 
of protection to others, is made good. The only question is of 
the point at which repression should begin. I answer that, given 
the fact of danger, repression may begin wherever it is effective. 
No man is bound to allow himself to be made helpless before he 
begins defense against violence, nor need government do so. 
Prevention, here as elsewhere, is far better than cure, and pre- 
vention in this case is the nipping in the bud of plans of violence. 
The advice to violence is part of the crime and should result in 
instant arrest and punishment. In this particular the police of 
Chicago have been, if anything, too lenient and forbearing 
toward assemblages in which violent language is used. 
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4. The last question, concerning this dispersing of assemblages 
in which violent language is used, leads us upon doubtful ground. 
It will first be readily conceded that no public meeting should be 
held responsible for unauthorized and individual statements of a 
speaker. His instant arrest probably would in most cases be 
quite sufficient. If, however, an assemblage come together to 
hear violent speeches, if the speakers as a whole join in incen- 
diary language, if their auditors testify their approval by applause, 
if the meeting identifies itself with such language and such pur- 
poses, it becomes merely a conspiracy to commit a crime and 
should be dispersed as such, just as such an assemblage of poli- 
ticians planning like violent measures for party supremacy 
should also be dispersed, — were such a thing attempted, — not 
because of their beliefs, but in utter disregard of them. But, 
though there seems little question of the proper action in such a 
state of facts, the practical difficulty of determining how far the 
auditors have justified the speaker indicates the need of slow and 
cautious action. 

Ihave refrained from any reference to the present state of law 
upon this question. I think, however, that the law will be found 
to conform to the conclusion I have drawn of the justice and 
reason of the case. A decision, not now at hand, by Judge 
Tuley of the Cook Circuit Court some years since, seems to have 
followed much this line of thought and the same judge has in 
the present litigation issued an injunction against interference 
with ** peaceable meetings.’” It may be doubted whether Judge 
Tuley or any other will construe this term as including meetings 
to advance the ‘revolutionary ’’ method of argument. The 
pertinent provisions of the Illinois constitution, presumably 
nearly duplicated in the other States, are as follows: — 

** Every person may freely speak, write, and publish on all 
subjects, being responsible for the abuse of that liberty.”’? 

**The people have the right to assemble in a peaceful 
manner to consult for the common good, to make known their 
opinions to their representatives, and to apply for redress of 
grievances.”’? 


1 UI. Const. Art. 2, § 4. 2 2 Id., § 17. 
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I may sum up the argument by saying that the right of free- 
dom of opinion and of speech is absolute and without bound, 
save us freedom of speech means freedom to harm others; that 
this liberty is not license to harm another in person, property, 
or reputation; that the incitement to crime is a part of the crime 
and makes the counselor equally guilty with the active agent, 
and that protection of citizens against harm intended, rather 
than punishment for harm done, is the true function of govern- 
ment, and is no tyranny. 

E. M. Winston. 
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MODERN LAW TREATISES: WHAT THEY ARE AND 
WHAT THEY SHOULD BE. 


As long ago as the reign of Solomon, that erudite monarch 
sagely remarked that ‘‘ of making many books there is no end.” 
It may be possible that, even in those days, law books existed 
and the number was found burdensome. In the summer of the 
Roman Empire the mass of statutes, edicts, and treatises of 
commentators, increased to such-an extent that it was found 
necessary to practically wipe it all out and begin over again. 
Many hard-working lawyers of the present day at times wish 
that it were possible to entirely destroy the multitude of law 
text-books and reports now in existence and begin anew the 
jurisprudential process. 

This is essentially an Augustan period for law book making. 
The courts of last resort of the forty-four States, to say nothing 
of Canada, are busy, ten months in the year, grinding out 
material for reports; and the wide-awake lawyer, who proposes 
to keep abreast of the times, and not permit any loss to his 
clients because of his own ignorance, finds his shelves of law 
books increasing to such an extent that it is almost necessary 
for him to follow the advice given to professional talkers, and 
‘hire a hall’? in which to keep them. The number of law 
book publishers has also been steadily becoming larger for many 
years, and every one of them considers it necessary to publish 
a text-book on every branch of the law. He passes sleepless 
nights planning new works for attorneys to buy. It is purely a 
business with the publisher, and the only inquiry he cares to 
make is whether the proposed new volume will sell. The country 
is full of canvassers, and, between text-books, digests and 
reports, even the successful lawyer finds his income largely 
diverted to investments in what the world calls ‘* the tools of 
his profession.”’ 

It was Sidney Smith who remarked that every man thinks he 
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ean do three things: drive a gig, write an article for a review, 
and farm asmall property. It might truthfully be said that 
every lawyer of to-day is firmly convinced that one of the things 
he can do is to write a law book, and, when clients are few and 
money scarce, the distinguished attorney takes a ream of paper 
and a lead pencil, pulls down the digests and forthwith begins 
the business of authorship. The presses groan and the volumes 
that are turned out are as numerous as the leaves that strewed 
the classic shades of Vallombrosa. 

A survey of the shelves of a modern law library leads to the 
conclusion that the treatises are divided into three classes. The 
first is composed of what may be called the ‘classics of the 
profession,’’ which receive reverent consideration from nearly 
every lawyer and student. Among these we number, of course, 
Blackstone, Kent’s Commentaries, Greenleaf on Evidence, 
Story’s Equity, and Washburn’s Real Property. The list might 
with justice be considerably extended, but it is unnecessary to 
mention more than a few. 

The second class consists of the works of what might be 
termed ‘*‘ one-book authors.’? Among these come Benjamin on 
Sales, Drake on Attachment, and a few others not necessary to 
enumerate. These books are produced by men who felt that 
they must write to relieve their minds, saturated with the law of 
one subject. The work was -consequently done well as a rule, 
and the books have been received with favor. 

All the remaining books make up the third class; and of these 
some are good, some bad, and some indifferent. Many are like 
the little girl, very, very good when they are good, and ‘‘ horrid ”’ 
when they are bad. 

Law book writing is at the present time a profession, and 
several well-known authors have prepared treatises ( ?) on nearly 
every branch of the law. Typewriters are prolific. In the old 
days of the goose quill, or pencil, the work was not done so 
rapidly ; but now, when stenographers and writing machines are 
at hand, it is not a difficult task to produce a volume in a very 
short space of time, and without any undue mental exertion. 

The authors of these modern law books proceed on many dif- 
ferent theories. Probably most of them may not unjustly be 
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termed hack writers, who write so many pages for so much 
money. They go to their task with an indifference as to the 
result, provided the work meets with the approval of the em- 
ployer. We know of at least three law books compiled by a 
minister of the gospel who had never been admitted to the bar, 
Then there are those who consider that a law treatise should be 
merely an improved digest of the various decisions; and, with 
the material at their command and by dictation, they quickly 
produce a fine large volume sometimes containing a great many 
eases on a great many subjects,— and their production's are not 
entirely valueless to the working lawyer. 

Another class of writers is composed of theorists. These are 
often learned men, but they know nothing of active practice. 
They deem it entirely unnecessary to give all the cases, but pro- 
pose to cover the subject, so far as theories and doctrines are 
concerned, only supporting their views with sufficient cases to 
make them plausible. Some of the text-book writers consider 
that condensation is the greatest merit a book can possess, and 
their productions read like the utterances of the Delphic oracle, 
or the proverbs of Solomon. The trouble with using such works 
is that the lawyer never knows what cases exist taking opposite 
views to those advanced by the author. Noris he able to distin- 
guish between the theories of the author and the opinions of 
the courts. We are far from saying that the volumes thus pro- 
duced are without value, or that the working lawyer does not 
find them useful. We believe, however, that most busy attorneys 
in active practice will say that the difficulty they encounter lies 
in being able to determine whether or not to rely upon the state- 
ments of the author. The practitioner who has a large library, 
or who has access to one, is able, with the digests and text- 
books, to look up the cases and satisfy himself as to the cor- 
rectness of the doctrines laid down by the author; but where he 
is unable to procure other helps than the text-books, he is often 
adrift in a boat without a rudder. 

The customers of law-book publishers are also divided into 
three classes. One is made up of law students at the various 
multitudinous law schools, who purchase, so to speak, by the 
wholesale. A text-book is adopted by a large and prosperous 
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«chool, and every fall the students are advised to provide them- 
selves with a copy. This is profitable to the publisher. He 
sells books as the good seed produced fruit, by the dozen, by the 
score, and even by the hundred. 

Another class of purchasers consists of the country or city 
lawyers who have large libraries, who are prosperous, and who 
purchase a book whenever they have a case involving the ques- 
tions therein discussed, so that they may learn the latest law on 
the subject, and get light from those who are supposed to have 
studied the questions likely to arise. But by far the largest 
number of law-book purchasers are those who have small libra- 
ries, or none. They take a text-book as law and gospel, and 
whatever they find therein reported they accept without question. 
Sometimes they discover their mistake to their sorrow, and also, 
possibly, to the loss of their clients. 

That the existing law treatises have grave faults is undoubtedly 
true. Perhaps the most common defect is the hasty manner in 
which they have been written. We were told not long ago, by 
a prominent lawyer, that he watched with interest the process of 
evolution of one of the latest text-books. The writer simply 
provided himself with all the other books that had been written 
on the subject, called in a stenographer, dictated the text in his 
own language and copied in the citations from one of the oldest 
publications on the same subject. In this volume no eases later 
than from six to ten years before the time of writing were cited, 
and the author did not trouble himself to examine authorities or 
consult opinions. Having occasion, not long ago, to examine 
one of the latest text-books in regard to a point involved in a 
legal proceeding, we were unable to find any cases whatever 
therein cited bearing on the question. Upon running over the 
digests, however, we found no less than twelve, none of which 
were cited in this modern production. It follows that the great 
trouble with the modern text-books is that they are superficial. 
How can they be otherwise when they are machine-made? 
Proper investigation and thought have not been given to the 
subject, but the head-notes of cases, references and digests are 
taken as true; and, so long as the book has the appearance of 
giving a great many cases, and stating the law with the proper 
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attractions of catch-words and typographical embellishments, 
the author and publisher are both satisfied. We doubt not that 
if some book-worm would take any of the modern treatises and 
subject them to thorough and careful analysis and investigation, 
he would find, as the practitioner often does, that many cases 
are omitted and the principles wrongly stated. 

Another fault with the modern text-books, as the natural con- 
sequence of their mode of preparation, is inaccuracy. The 
doctrines of law are so complicated and so dependent upon other 
principles, and the facts of different cases vary to such an 
extent, that it requires careful thought to determine what prin- 
ciples really govern, and how they can be accurately stated. 
The law-book writer, hastily reading some supposed leading 
cases, and, perhaps, failing to discover some other one where 
the subject has been more carefully considered, is unable to lay 
down the law precisely as it is. 

It is, of course, easier to find fault than it is to do the work; 
and we would not have any one suppose that we are insensible 
to the labor that has been spent, often most conscientiously, in 
the preparation of law books. <A great many of the modern 
treatises are thorough in their citations, and, if the lawyer is not 
too busy to verify the citations or discover pertinent passages by 
thoroughly reading the book, he will have before him pretty 
nearly all the cases which bear on the subject he has in hand. 

We wish, however, it were possible for an ideal law treatise 
to be prepared, at least on each of the leading subjects, which 
would meet more nearly the requirements of the profession. 
We are aware of the fact that law-book writing is most labor- 
ious and makes the most exacting demands upon the person who, 
from necessity or choice, engages in the work, and then at the 
end the reward is small. Nevertheless, we believe that the 
writer who conscientiously desires to benefit the profession and 
to give them the greatest assistance, will in his work comply 
with the following requirements, which an ideal law treatise 
should possess. 

Such a work must, of all things, be accurate and thorough. 
It is absurd, as every practicing lawyer knows, for an author 
to suppose that any lawyer can omit any cases from his book as 
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unimportant; nor can he fail to mention any principle laid 

down by any court as too trivial or unimportant. We doubt if 
two cases ever existed where the facts were precisely the same; 
and, while certain principles may be true in the abstract, a 
different state of facts may render them inapplicable. 

It follows that no case must be omitted from any text-book 
that aims to give all of the law relating to a given subject. So 
far as the method of citation goes, we believe that the principles 
should be laid down as nearly as possible in the language of the 
opinion of the court, and, if necessary, verified by extracts 
from other supporting cases so that the reasons for conclusions 
arrived at may fully appear. In law, as in nearly everything 
else, it is necessary to give reasons for conclusions, and to show 
logically that the conclusions are justified by the premises. In 
citing the cases in the notes, of course those considered less 
important should be given last, and the author should distinguish 
between the decisions that have been generally followed, and 
those that seem rather individual in their conclusions. The law 
text-book, more than any other, should be analytical. The style 
of the treatise should be lucid, so that no doubt may arise as to 
the exact meaning of the rule stated nor the exact reasons for 
the conclusions arrived at. There must be no suspicion of 
ambiguity or uncertainty. 

Such a law treatise requires a prodigious amount of labor. 
Before engaging in it, the author should be satisfied that he 
has a peculiar fitness for the work in hand, and must in fact 
be well adapted by temperament and habits, for impartial, thor- 
ough and exact investigation. Such a task requires along period 
of preparation — even the studies of twenty years. The subject 
must be all gone over time and time again, and, before any work 
is done in actual text-writing, the author should have carefully 
prepared a thorough analysis of the subject, in all its phases and 
in all its forms, following out all its ramifications. His work 
will be like the steel framework of a great structure, which 
stands massive, and strong, and complete, before the outside wall 
is built, or the interior furnishings prepared. When the writer 
has thus prepared his analysis, saturated himself with the sub- 

ject until he can think of nothing else; when he has on his mind 
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a clear, though possibly general, idea of all that the question 
involves, he should begin the work of writing the text, being 
first perfectly clear in his own mind as to what he wants to say 
and how he proposes to say it. He should present, as we have 
said, the reasons, as well as the principles, and should make sure 
that no cases are omitted in his consideration of the matter. 

Two other important requirements must also be observed. 
The first is an artistic and orderly arrangement of the text into 
chapters, sections, and paragraphs, so that each branch of the 
subject will be treated sequentially and at the proper time and 
place. There should be a concise analysis of each chapter, and 
the various sections should indicate their contents through bold 
text catchwords. The index must be most thorough, indicating, 
without too many cross-references, the contents of the book, so 
that the reader may find what he is looking for. 

These are exacting requirements; but why should not the pro- 
fession demand of the law-book writer that he be both compe- 
tent and give sufficient time to the preparation of his work, so 
that it will be of real value to the practitioner? Law books are 


intended for the members of the profession, and to save them 
the labor of individual investigation in each case; their primary 
object is not, as many suppose, to make money for the writer or 
wealth for the publishers, although that would be the natural 
result if the work was thorough and possessed the desired quali- 
fications of thoroughness and accuracy. 

We are still looking for the ideal law treatise. 


Freperick H. Bacon. 
St. Louts. 
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Great names and reputations pass quickly away from men’s 
memories, and fame is mostly of «a local and limited character. 
A man looms large in the eyes of his countrymen for years; his 
name is on every tougue; he embodies doctrines and principles 
which a great party bases itself upon; his influence is powerfully 
felt in effecting fundamental changes in the institutions of his 
country; honors and distinetions are showered upon him: and 
when he dies, on every side arise panegyrics and sorrowing. 
All the while a strip of sea a few miles wide, or a range of 
mountains a few thousand feet high, may have effectually pre- 
vented him from being known, even by name, to the people on 
the other side. 

I cannot, therefore, help asking myself, in writing for Ameri- 
ean readers a sketch of the great English lawyer and distinguished 
man, Lord Selborne, who died a few months ago, to what extent 
the Atlantic must be taken into account in modifying the interest 
which his character, and the events of his career, have had for 
Englishmen. Some greater men, and some less, have gone the 
American grand tour, and, having made the acquaintance of the 
American people, have materialized their previous shadowy 
existence, and become, in consequence, more amenable to treat- 
ment in communications intended for the eyes or ears of their 
former hosts. Lord Selborne, like Mr. Gladstone, belonged to 
the era when the grand tour was made on the European, and not 
the American continent; and though against this there is to be 
set the instance of Lord Coleridge, their contemporary, yet he 
was born twelve years after the latter, and nine later than the 
former; therefore, perhaps, this will give us a sufficient time, as 
the scientists say, for the change in fashion to have taken place. 
Nor, so far as I know, has the personality of Lord Selborne 
been made the subject of any of those well-known studies of 
Englishmen and women which Mr. Smalley, from time to time, 


696 29 AMERICAN LAW REVIEW. 


contributes to the columns of the Mew York Herald, and whick 
we appreciate as much as Americans can do. It hardly lends 
itself to picturesque treatment; for Lord Selborne was chiefly 
and essentially lawyer, and the lawyer is only popular when he 
is a villain. Probably the present Lord Selborne is more widely 
known even here than his father was, owing to his having raised 
the question of a peer’s right to retain his seat in the House of 
Commons; though the father had been helping to make history 
for forty years. And yet, I shall assume, that something may 
be fittingly said of a man who was brought at one period of his 
career, at least, into contact with American politics: whose 
fortune it was to advise that the ‘‘ Alabama’”’ should be pre- 
vented from sailing: who had the chagrin of discovering that, 
even while he was coming to that decision, the monster had’ 
escaped: who lastly had the duty and the honor of endeavoring, 
at Geneva, to aid in getting his distinguished client, the English 
people, out of the mess they had got into — a performance at- 
tended with the loss of much treasure: a not inconsiderable 
portion of it being the £30,000 fee with which, according to the 
tradition at the English bar, his services were rewarded. 
Further, if, as an English lawyer, a great portion of his life 
was passed in professional and political activities merely local; 
or, as a law reformer, he was occupied with projects equally 
limited in their range; and if, as a judge, though his decisions 
are certainly not unknown in America, he could not affect the 
growth of American law so directly as to make his judicial career 
of great importance to American lawyers: it was nevertheless 
during the greut administration of Mr. Gladstone, from 1868 to 
1874, whilst he was Lord Chancellor, that the greatest event of 
English legal history, since the growth of equity vegan to 
modify the old common law, the enactment of the Judicature 
Acts, took place, and the great historical schism between the two 
systems put an end to. Lord Selborne gathered up and made 
his own the learning, ideas, theories and plans which had ac- 
cumulated during many years in hisown mind, and the minds of 
his predecessors, and embodied them in the most elaborate and 
difficult act of legislation which a law reformer ever undertook. 
The fusion of law and equity in the English system is identified 


ROUNDELL PALMER, EARL OF SELBORNE. 697 


above all with the name of Lord Selborne, although it engaged 
the energies and talents of a number of men like Cairns, Cock- 
burn and Coleridge, and others of his distinguished contem- 
poraries. Wherever the English common law and equity are to 
be found in the legal system of a people, such an immense 
revolution in England, and the men who brought it about, can- 
not be altogether unimportant. The movement toward it indeed 
went on almost simultaneously with a like movement in America. 
If the Code of Civil Procedure of New York was in the field 
first in 1848, before our Common Law Procedure Act of 1852, 
which was the first effective attempt made at introducing equit- 
able rules into actions at common law, a feeble effort, at least, 
had been made in 1834; and our list of reformers in this direc- 
tion goes back as far as the time of Brougham, who held his 
first office as Chancellor in 1830. The New York Code was, 
however, the first finished product presented to English-speak- 
ing people, unless we are to except the system of procedure in 
Scotland, where the division has never existed. While allowing 
for the great influence which the existence of the New York 
Code had on the building up of the Judicature Act, the Scottish 
influence also must, I think, be taken into account. Moreover, 
as yet, a clean sweep has not been made in America of the old 
system, but has in England, and in all our colonies where 
English, and not Roman law, is the basis of the legal system. 
The experiment in England has thus encouraged the change over 
a wider area even than that of the United States. 

Two other matters in which Lord Selborne played a conspic- 
uous part were of more than local importance. The question of 
the relation of Church and State belongs to a much wider sphere 
of statesmanship than the reform of a particular legal system. 
The existence of a national church as a State establishment, 
whether challenged in Ireland, Scotland, or England, or, as at 
present, in Wales, raises religious, political, social, and personal 
issues, of the very widest and profoundest character. Wherever 
there is a proposal of disestablishment, old questions which have 
agitated the world for centuries, but which in these later days 
have passed into a more quiescent state, again manifest some of 
their old power of arousing the convictions, emotions, and 
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passions of men; and the thrill of them is felt beyond the 
boundaries of any individual State. This was the case with the 
disestablishment of the Irish Church in 1869; and in the fierce 
fight against it, Lord Selborne was conspicuous in the front 
rank. Such an attitude as this is, I believe, foreign to the 
sympathies of the American people, whoxe view generally of this 
great question is no doubt expressed in the following sentences, 
quoted by Hon. John F. Dillon, at page 352, of his most inter- 
esting book on the ‘* Laws and Jurisprudence of England and 
America,’’ from a paper by Mr. David Dudley Field, which 
is to be found in volume 27, page 641, of the American 
Law Review: ‘In the category of these individual rights, 
I conceive that the greatest achievement ever made in the 
cause of human progress is the total and final separation of 
the State from the Church. If we had nothing else to boast 
of, we could claim with justice that,‘first among the nations, we 
of this country, made it an article of organic law, that the rela- 
tions between man and his Maker were a private concern, into 
which other men had no right to intrude.’’ Yet, Lord Selborne 
would have endured martyrdom to prevent the disestablishment 
of the English Church. In regard to the Irish Church, he came 
as near to it as is possible in our degenerate days. He refused 
to enter Mr. Gladstone’s Cabinet as Chancellor in 1868, because 
its programme included the disestablishment measure. He might 
have been excluded forever from that office of every English 
lawyer’s highest ambition, had not, soon after the Irish Church 
had gone into the limbo of archaic anomalies, the blindness of 
Lord Hatherley opened up an unexpected way of return. Lord 
Hatherley lived to be eighty-one, and at that time he was only 
sixty-seven. It is extremely awkward to have conscientious 
scruples when the chancellorship is offered one. Sir Henry 
James (now Lord James), in 1886, had such scruples over the 
proposed Irish Home Rule Bill, and, in the events that had 
occurred, for ever went all hopes of his ever sitting on the wool- 
sack. It was Lord Selborne’s own opposition to that policy 
which led to the offer of the post to Sir Henry Jamies. Again, 
Lord Selborne had found that he could not support the Chief 
whom he never ceased to admire, and to whom he always pro- 
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fessed the greatest attachment and devotion. Thus, as the 
result of a splendid piece of luck, Lord Herschell, at the age of 
forty-nine, became Chancellor; and since then Herschell and 
Halsbury have been in or out as capriciously as the figures in 
a weather house, according as the chances of politics have 
made Mr. Gladstone, Lord Rosebery, or Lord Salisbury, Prime 
Minister. 

These were the chief phases of Lord Selborne’s public life, 
and something further may be said of them; but before doing so 
a general view may be given of his personal character and views, 
especially in regard to his fundamental bias in all things towards 
churchmanship and ecclesiasticism. On the occasion of his 
death, Lord Rosebery said, inthe House of Lords, that he never 
saw him without being reminded of the great ecclesiastical chan- 
cellors of the middle ages. This describes him with Lord Rose- 
bery’s customary felicity of phrase. He was more of the 
churchman than either Lord Cairns, or Lord Hatherley; though 
all three were remarkable for their professed piety ; Sabbatari ian- 
ism and Sunday-school teaching being in each case a well-known 
mark of it. But the others were of the evangelical type. Lord 
Selborne, like Mr. Gladstone, had a strong bias towards the 
school of Newman and Pusey. Lord Selborne was Mr. Glad- 
stone’s junior by three years only. They were both at Oxford 
together, and, as young men, they received the impress of the 
Tractarian school, and retained it throughout their lives; as did 
most of the distinguished men who came under its influence at 
the time of its origin. Mr. Gladstone very early showed his 
tastes by his (nominally) well-known book, ‘ The State in its 
Relations with the Church.”’ Lord Selborne wrote no law book ; 
did not interest himself in literature, or philosophy, like Cole- 
ridge, or Stephen, or Bowen, but turned, with the zest of the 
lawyer ecclesiastic, to the writing of ‘ Ancient Facts and 
Fictions Concerning Tithes,’’ and ‘* A Defense of the Church 
of England against Disestablishment.’’ While Mr. Gladstone’s 
piety expressed itself, amongst other modes, in lingering lovingly 
over translations into Latin and Greek of the hymns of the 
church, less for the scholarship than for their myriad sacred 
associations, Lord Selborne was gathering these same hymns 
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into his ** Book of Praise’’ under the impulse of the same 
feelings. Men of this type contrast curiously with Eldon and 
Thurlow, who cared nothing for religion, and to whom the 
church was merely one of the political institutions, and a part 
of the constitution of the country. It is impossible to conceive 
of the greatest lawyers of the last fifty years, speaking of them- 
selves and their church as Thurlow did to a deputation of dis- 
senters. ‘*Gentlemen,’’ said he, ‘“‘I am a member of the 
Church of England. Not that I care for one damned religion 
more than another; and if you get your damned religion 
established, I shall be with you too.’’ Still, it must be confessed 
there was something too much of unctuousness in Lord Sel- 
borne’s piety. One feels in it also the jarring note of excessive 
worldly prosperity, which, combined with much religious profes- 
sion, induces a habit of thought and action approaching perilously 
near to smugness. He was of that school which associates the 
careful cultivation of religious duties with worldly prosperity asa 
reward: a school which, absorbed in a narrow view of Christian 
duties, shows little interest in those desires in the amelioration 
of social wrongs and injustice; and devotes itself, amidst a pro- 
fusion of pietistic language, to the acquisition of all those 
material advantages it theoretically holds lightly. There is teo 
much of incongruity in this; and the frank worldliness of the 
Thurlow class is almost less objectionable. 

Still, whatever deduction must be made from the theory which 
Lord Selborne seems to have held all through life, that devotion 
to one’s own interest is only another form of doing all to the 
glory of God, it is an immense motive power, and the man who 
holds it is apt to succeed. His great abilities, with the persist- 
ence, industry, and steadiness of character, which distinguished 
him throughout life, carried him through one of the most brilliant 
of university careers; and the foundation of his professional 
success was, in fact, laid when he was carrying off, one after 
the other, great university prizes, such as the Newdigate and the 
Eldon Law Scholarship. The senior wangler, or the noted 
classic, on going to the bar, finds that his fame has preceded 
him. He is not a man struggling in obscurity. The university 
dons, who have taken note of him, have manifold connections 
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with the men who have the disposal of business in London, and 
they take a professional pride in seeing their pupils, now become 
their protegés, push their way in the greater world of business. 
Selborne was one of many who have owed their great success to 
this inestimable advantage of a brilliant university career. The 
uninitiated speak of men without connections making their own 
way in the world. As a matter of fact, often these very men 
have precisely the connection which is most for their advantage. 
He was called to the bar in 1837, and by 1840 he was engaged 
ina growing practice. Lord St. Leonard was then the great 
chancery leader, and there was a remarkable galaxy of talent at 
the equity bar. 

As Sir Roundell Palmer, Lord Selborne ultimately came to 
reign supreme as an advocate in the chancery courts, until his 
great rival, Cairns, established a reputation even greater than 
his. Cairns ultimately showed himself to be in all respects 
the intellectual superior of the two. Selborne remained second 
to him as advocate, as statesman, and as a judge; though 
he was second at a close interval. Cairns, with fewer ad- 
vantages and weighed down by bodily weakness, attained a 
position in politics never reached by Selborne. It was ill health 
only that prevented Cairns from becoming Prime Minister — an 
unprecedented feat in the annals of the bar. It was never said 
of Selborne, as it was of Cairns, that he made one of the great- 
est speeches ever made in Parliament, and to suppose Selborne 
acting as the leader of a great political party, it would be neces- 
sary to endow him with a range and flexibility of capacity which 
he did not possess. One point common to both of them is worth 
noting: Cairns, by his aloofness and coldness of demeanor, 
created the impression that he regarded his fellow-beings with 
little sympathy or consideration; and it was said of him that 
‘he only remembered his fellow-men in his prayers.’’ Selborne 
had much of the same stiffness and frigidity, and the humility 
which was largely expressed in his speeches, did not display 
itself very practically in his conduct. There may be some inter- 
est in quoting, for American readers, a description of his 
demeanor towards the solicitors who did themselves the honor 
of briefing him; as it will make clear the very enviable position 
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of independence and superiority which a leading counsel js 
privileged to assume: ‘+ His studied humility in expression was 
compatible with lofty coldness towards juniors who presumed to 
differ. Solicitors might complain of Palmer’s frigid demeanor 
towards them, and it was a moot point, never decided with some, 
whether Palmer, sitting on a sofa in frosty majesty as they 
entered, and waving them to a corner, was more unpleasant than 
Bethell’s studied disregard of their presence and existence — but 
they flock to him.” 

Bethell’s (Lord Westbury’s ) insolence was sud generis. It was 
his characteristic attitude towards everyone, whomever he hap- 
pened to be. Further details of the professional career of Sel- 
borne need not be given. The story of one successful advocate is 
very like that of another. We hear of big fees, enormous spells of 
work done without food and sleep, years spent in working day and 
night (with the variation in his case that he would never work on 
Sundays ), and an accumulation of a large fortune as the result. 
We may, however, quote a description of him as an advocate 
in court by one of his clients, and a criticism of him by Lord 
Westbury: ** Those who remember him as an advocate, will 
recall the tall, slender figure standing immovable, as it were, in 
a pulpit, with no more action than a frequent turning of the 
head from side to side, and an occasional gesture of the arm, 
intended to draw the attention of the ‘ dearly beloved brethren’ 
on the bench; a lengthy discourse, very clearly divided into 
* heads ’ and concluding with a * practical application.” It will 
be remembered also, that seldom, by any chance, were the keen, 
ferret-like eyes of the speaker directed to the bench. While he 
was carefully pouring forth his carefully framed arguments, he 
was investigating, out of the corners of his eyes, the effect of 
his discourse on the unrepentant sinners, his opponents, in 
the well of the court. Long experience had apparently taught 
him to discover how far the arguments he adduced had been 
considered by the other side, and whether they were likely to be 
answered. Any sign of surprise or consternation resulted in the 
particular observation which caused it being diligently pressed 
and developed.” 


Lord Westbury’s criticism supplements this: **1f Palmer 
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could only get rid of the habit of pursuing a fine train of rea- 
soning on a matter collateral to the main point of his argument, 
he would be perfect.’ Praise from Westbury, as from Sir 
Hubert Stanley, was praise indeed. The characteristic of excess- 
ive elaboration and minuteness thus pointed out, also marked 
Lord Selborne’s judicial utterances, and deprived them of that 
massive simplicity and admirable relevance, which are so notable 
in those of our two greatest modern equity judges, Lord Cairns 
and Sir George Jessel.” 

In 1862, Palmer became Solicitor-General in the government 
of Lord Palmerston, and he had to advise upon, what afterwards 
became known as the ‘* Alabama ’’ Case, and ultimately to act as 
counsel, when, seven years later, it came with others before the 
Arbitration Court at Geneva, where the ‘* hopeless cause ’’ — to 
quote the words of a recent writer — was argued by him with 
the utmost patience, tact and ability. It is well known that 
the day on which he gave the opinion that the ‘* Alabama’”’ 
should be detained, was the very day she escaped. 

After his return from Geneva, he became Lord Chancellor 
and held that office until 1874. In the interval he took charge 
of and carried through the Judicature Act of 1873. Of what 
was done by that legislation we need not say more here; and it 
will be sufficient to mention a reform which Lord Selborne 
devised, but which has never been carried out. This was the 
proposal to abolish the appellate jurisdiction of the House of 
Lords and the Judicial Committee of the Privy Council, and to 
transfer it to a great final Court of Appeal, by which would be 
completed in a symmetrical and logical manner, the new system 
of legal procedure. It was so provided in the Judicature Bill of 
1873, and agreed to as regards English Appeals to the Lords, 
and to the Privy Council from England, and the dominions of 
the Crown outside Great Britain and Ireland. When the bill 
went to the House of Commons the Scottish and Irish members 
desired that appeals from their respective countries also should 
be heard by the new court. Lord Cairns, who ‘ad supported 
the bill in the upper house, objected to this extension of it. In 
1875, he was Conservative chancellor, and in the meantime, as 
the Act of 1873 did not come into operation until the former 
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year, the Peers took advantage of the change of government, 
and, along with other opponents of the abolition of the Lords’ 
judicial functions, combined to resist the passing of the act, so 
far as the Court of Appeal was concerned; and this opposition 
was successful. Lord Selborne felt strongly that the utility of 
much of his labor was thus wasted; but he was convinced of 
the necessity of some change in the House of Lords as an Ap. 
peal Court, and declared that whatever might be the future final 
Court of Appeal, it certainly would not be the House of Lords, 
but a court constituted by Act of Parliament. 

In 1876 a change was made in its constitution; though with 
the conservatism which governs all dealings with that House, 
whether on the political or the legal side, the theory was pre- 
served intact that all peers who are Lords of Parliament are 
entitled to sit as judges in every case appealed, though they may 
never have read so much even asa page of Blackstone. Appeals 
were not to be determined, unless there were present three, at 
least, of what were called Lords of Appeal; the Lord Chancel- 
lor, Lords of Appeal in Ordinary —now for the first time 
created — and such peers of Parliament as held, or had held, 
certain high judicial offices, e. g., ex-Lord Chancellors, paid 
judges of the Privy Council, or of any of the Superior Courts. 
The Lords of Appeal in Ordinary were to be life peers only, 
and to be summoned to Parliament as Barons. At first they 
were only to have the right to be summoned while holding office ; 
but this was changed later, and they now retain the right, though 
they may have retired from their judicial duties. At present 
there are four of them, with a salary of £6,000 a year each. 
This settled a question which has been talked of since 1856, 
when a Baron of the Exchequer, Parke, Lord Wensleydale, was 
made a life peer, but was prevented by the House from sitting; 
on the ground that the Crown could not, by such a creation, 
entitle a person to take his place in the House. The object — 
then was to reform the House of Lords as the Court of Appeal; 
the question of the peerages, as a means of reform upon the 
political side, has not made any progress since 1869; so that, at 
present, with the exception of the bishops, the class of life 
peers is made up from the legal profession alone. 


if 
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We cannot turn, for information concerning Lord Selborne’s 
intellectual and moral character, to any better source than his 
speech on the second reading of the Irish Disestablishment Bill. 
It is one of the sincerest utterances ever delivered in Parliament. 
He went so far with Mr. Gladstone as to admit that disestablish- 
ment was an act of justice and political expediency. He treated 
with slight respect the argument that, without a State establish- 
ment, there can be no national religion, and that to disestablish 
a church is an act of impiety, a national apostacy, and a dishonor 
to God! If these opinions had been Lord Selborne’s, the oppo- 
sition on that ground would have had an air of greater sincerity 
than it has usually worn. But his opinions were the opposite of 
these. ‘* National religion,’ he said, ‘‘as I understand it, is 
uot any profession embodied in laws, or forms and ceremonies 
made by those who are at the head of the government; but 
it is the religion of the people who constitute the nation. 
* * * Under all circumstances they must exercise a great 
influence over public legislation, and if the rulers are religious 
men, whether as members of a legislative body like this House, 
or as administering public authority in any other way, they will 
carry with them their religion and be controlled or guided by its 
moral influence in the discharge of all parts of their duty. But 
the forms of national institutions do, and must, in this as in all 
other respects, vary from time to time, according to the cireum- 
stances of the country; and it is impossible to lay down, a 
priori, x rule to decide whether this change, or that change, 
leads to a departure from the national religion.” 

His resistance to the bill was founded on its disendowment 
scheme. Even here, however, he distinguished, and was pre- 
pared for the sacrifice of the Episcopal revenues, which he held 
were connected so closely with theChurch as an establishment, 
that, having given up the one, he could not insist on retaining 
the others. So that ultimately his opposition was narrowed 
down to the question of the parochial endowments. He refused 
to concede that complete disendowment was a necessary conse- 
quence of taking away political ascendency and privilege. The 
precedents were against it, he contended; and he asked what 
happened in America at the Revolution. He said: ‘ Surely if 

VOL, XXIX. 45 


706 29 AMERICAN LAW REVIEW 


there ever was a case in which the principle of universal disen- 
dowment might have been naturally expected to be applied, it 
was in the case of the separation of the United States from the 
mother country. In some of the colonies something like ascend- 
ency had been given to the Church of England. We know, in 
that Revolution, the great Republic did not think it its Christian 
duty to establish any particular church or religious denomina- 
tion — it was not, I apprehend, less religious on that account; 
it is only evidence that there was in that great country a divided 
state of religion which made it inconsistent with civil harmony 
to introduce such an institution. But did they on that account 
think it necessary to confiscate and take away the endowments 
granted to particular Protestant Episcopal churches, though 
granted by the Kings and State of England in the previous times? 
They did not.’’ And then he proceeded to discuss the case of 
the endowments of Trinity Church in New York. He argued as 
if the State had hardly a freer hand in dealing with the endow- 
ments in question than with private property. Even if the 
ecclesiastical corporations were to be dissolved, he contended 
that the property belonged to the local communities which would 
. continue to exist as the Church, and would want the funds after- 
wards as much as they did before; in this, differing from the 
case of the monasteries or the colleges of the universities, if 
dissolved, which would leave behind no permanent bodies of 
persons* who would be losers by their dissolution. These and 
other arguments did not prevail; and they would be as hopeless 
practically if urged now, either on behalf of the Welsh Church, 
whose disestablishment and disendowment are questions of con- 
temporary politics, or of the English Church in whose case they 
will probably arise in the not very remote future. Certainly no 
one is ever likely to use them more powerfully and learnedly 
than Lord Selborne did; nor with a more absolute belief, or 
fervid feeling, on behalf of those whose interest he believed 
himself to be advocating. 

The speech was remarkable for the general high level of in- 
tellectual power, reasoning, dialectics and criticism; the work 
of a man of a solid and subtle brain, trained in the chancery 
courts. It does not adapt itself readily to quotation, but there 
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are two passages which I may quote. The first is a stroke, keen 
and direct, at the British superstition of vested interests, which 
one would hardly have expected from Lord Selborne. Careful 
provisions were made in the bill for safe-guarding the life inter- 
ests of clergymen after disendowment. He asked: ‘* Why do 
you respect only life interests? Are there no others? I say 
there are. And the bill in this respect seems to be the ne plus 
ultra of that system,—I hardly know how to characterize it 
without using some word stronger than I should wish to do— 
of that practice, which too much prevails in our legislation, of 
looking to the individual interests of persons who discharge 
public duties, more than to the rights and interests of those for 
whose sake they discharge them. It is a distinguishing feature 
of the present working system of the Church of England, that 
there is hardly anything for which a clergyman, once appointed, 
can be turned out of his living.’’ The last part of this passage 
would have to be now a little modified, since the Clergy Disci- 
pline Act of 1892. 

The second passage, I quote, is probably the nearest approach 
to humor that ever Lord Selborne made, if it is humor. If it 
is not, it is a neat little bit of satire. A good deal of the dis- 
cussion turned on the respective merits of voluntary churches, 
and those whose work is carried on with the aid of endowments 
provided by the State. He says: ‘* Now, as to the voluntary 
system: certainly I am not one of those who have ever stood up 
to abuse the voluntary principle. It has done great things, and 
may do great things again. Christianity conquered the world 
under the voluntary principle; and no doubt in the times in 
which we live, it looks a little as if the world was endeavoring 
to reconquer Christianity under the opposite arrangement.”’ 

Lord Coleridge’s opening remarks, when he followed him in 
the debate, may conclude what there is to be said about Lord 
Selborne’s attitude on the Irish Church question: ** When I 
remember where he is sitting, where he ought to be sitting, and 
where, but for his difference with the government, he would be 
sitting; that in some sort it is through him that I am standing 
here instead of in my proper place below the gangway ; that he 
has raised the character of our great profession — may I say, 
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without offense, that he has raised the character of public 
men — by the example he has given us of magnanimous superi- 
ority to all sordid motive and selfish aim; the House will 
believe, I know, that nothing but a sense of duty would have led 
me to place myself in antagonism to my honorable and learned 
friend, and attempt to act the part of critic instead of the more 
congenial part of follower and admirer. It is, of course, for 
him to decide whether the difference between us is one which is 
really worth the sacrifice he makes for it. The less the difference, 
the greater, no doubt, and the nobler, the sacrifice which it 
entails. But, if I rightly comprehend it, the difference is one 
which no intellect, less subtle than his, could have discerned, no 
language less keen and refined than his, could have intelligibly 
discriminated.”’ 

From 1880 to 1885, Lord Selborne was Mr. Gladstone’s Chan- 
cellor, but he joined the band of dissentients from the Home 
Rule policy. Most of them were getting old, and consequently 
more timorous; and though they were distinguished by great 
abilities, they were not of the class who take part in revolutions. 
Lord Selborne was amongst the first to show Mr. Gladstone 
that he would have to count upon his opposition. When Mr. 
Gladstone became Premier in 1886, he had known from December, 
1885, that it would be useless to offer his old Chancellor his 
former post. In April, 1886, Lord Selborne spoke of himself in 
a letter to the Times as one who has shared the responsibility of 
the Irish Land Act, and other measures, but who could not remain 
any longer a silent spectator of a crisis more grave than anything 
that had occurred in his time. His opposition was never, how- 
ever, marked by bitterness; and he left Mr. Gladstone in 1886, 
as he had done in 1868, without any private or sinister motives, 
and simply for the sake of honesty and conscience, and, as he 
conceived them, the public interests. 

As Sir Roundell Palmer, Lord Selborne succeeded to the role — 
of Lord Westbury, as the advocate of a fundamental reform in 
the system of legal education. In 1833, the incorporated law 
society introduced a system of lectures, and in 1836, a qualifying 
examination for admission to practice in the solicitors’ branch; 

but, as late as 1870, the Inns of Court still continued to call 
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students to the bar who need only possess the qualification of 
being able to eat and drink and write their names; provided they 
ute and drank in the halls of the Inns, and paid certain fees on 
making their signatures. In 1855, a commission had been 
appointed to inquire into the arrangements of the Inns of Court 
in regard to legal education. In 1856 it reported recommending 
that the four Inns of Court should be turned into a legal 
university, whose examinations, or degrees, should be necessary 
to enable persons to be called to the bar; and at which others of 
position in society, as country gentlemen, who, as unpaid magis- 
trates, perform such important duties as administrators of the 
law, might avail themselves of means of legal study, which 
were, up to that time, nowhere provided forthem. This report 
remained inoperative, chiefly owing to the resistance of the 
Inns of Court. They disliked contact with the public, and with 
the freer air of the outer world, which would have blown on 
them after the creation of a body with specified duties and 
responsibilities imposed by Parliament. But they proceeded, in 
a feeble and languid manner, to justify their opposition, as they 
considered, by voluntary action through the Council of Legal 
Education — an alliance of the four Inns for supplying certain 
lectures and holding non-compulsory examinations, which they 
had entered into in 1852. Peace reigned within their ancient 
walls for fourteen years longer, when Lord Selborne (then Sir 
Roundell Palmer), who was out of office at the time, took up 
the task which Lord Westbury had dropped, and he and others, 
in both branches of the profession, formed ‘* The Legal Educa- 
tion Association,’ for the purpose of carrying out the plan of a 
legal university. 

He was its first president, and in a paper on ‘* Proposals for a 
University or School of Law,”’ and in his presidential address, he 
laid down the lines upon which the proposed school should be 
constituted. 

In 1871 he moved a resolution in the House of Commons for 
an address to the Crown, praying for a charter establishing such 
school or university. The state of business prevented it from 
getting beyond the stage of his opening speech. The resolution 
was never heard of afterwards; and we are, at this day, appar- 
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ently as little likely as ever to see a legal school estublished, 
granting certificates of proficiency, or degrees, to both branches 
of the profession, and without which no person in either branch 
would be allowed to practice. The only result of the movement 
was to extract from the benchers an expression of opinion, and 
a scheme founded upon it, which has been in operation since 
1871, to the effect that, while it was not desirable that the 
education of students articled to solicitors should be under one 
joint system of management, yet that there should be a compul- 
sory examination of students for the bar before being called, 
and that the four Inns of Court should establish such an exam- 
ination through the agency of the Council of Legal Education. 
Education, under this system, is no longer flagrantly insufficient, 
but it is far from satisfactory; and there is not, for either branch 
of the profession, anything like such efficient provision as may 
be found in Scotland, for example; and no law school so good as 
some of the larger law schools of America. The universities of 
Oxford and Cambridge are not available for the majority of 
students; and though a London university would be more acces- 
sible for them, as the Edinburgh and Glasgow universities are 
for Scottish students, the present London university is not a 
teaching, but merely an examining body. 


Georce H. Knorr. 
MIDDLE TEMPLE, LONDON. 
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THE ORIGIN OF THE SUPREME JUDICIAL POWER 
IN THE FEDERAL CONSTITUTION. 


The recent decision! of the Supreme Court of the United 
States, declaring unconstitutional an act of Congress? taxing 
incomes, for the moment emphasizes the great power of the 
judicial establishment in this country of limited legislative 
powers. Some few persons prone to criticise any exercise of 
authority over the national legislature, appear hostile to the 
recent manifestation of the power in question, but the majority 
of orderly citizens, no doubt, only applaud decisions which help 
them to hold fast to existing and time-honored institutions of 
government. 

Some years ago, in the pages of this Review,’ appeared a 
paper on the seat of the sovereign power in the Federal govern- 
ment, which tended to show, that the government of the United 
States was Federal even before the adoption of the constitution 
of 1787.4 It is now desired again to call the attention of the 
readers of this Review to certain arguments and facts which, 
as it is thought, tend to show that the judicial power — of declar- 
ing acts of the legislature void because in conflict with the 
constitution of government — is very ancient in America. If the 
inference or supposition, contained in this paper, is correctly 
expressive of the fact, and the judiciary of the colonies were, in 
the nature of things, compelled to pass upon the constitution- 
ality of legislative acts then the insertion of a like power in 
the Federal constitution was most natural, and certainly not an 


1 Pollock v. Farmers’ Loan and 3 Vol. XXI., p. 399. 
Trust Co., 157 U. S. 429; the decision ‘ The citations of authority in the 
on the rehearing is not yet published arguments there presented are to some 
in the regular series of the Supreme extent relevant here, and for that 
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innovation upon pre-existing forms of governmental administra- 
tion. 

The history of the judicial power over iegislative acts in 
colonial times is not obscure. It is an open book to one who 
cares to observe the continuity of legal institutions. There are, 
of course, many excellent lawyers who care little for etiological 
pursuits. They are content to solve wisely, and perhaps more 
robustly, the daily problems without much regard to either 
historic forces, or the exact sequence of events. But the recent 
income tax cases and the irresistible force of the presentation of 
historic documents by Mr. Clarence Seward — a master in 
the orderly selection and logical array of documents in a case — 
must convince the practitioner of the occasional importance of 
investigations concerning the growth of American constitutional 
doctrines. Certainly, such investigations tend to show, in some 
instances, that these doctrines were founded anterior to the 
periods more commonly ascribed. Doctrines, like institutions, 
grow slowly and often have no distinctly national or even local 
habitat. It is impossible not to believe that Mr. Bryce’s great 
work, ** The American Commonwealth,’’ owed much of its power 
to his earlier and even more fascinating study, ‘‘ The Holy 
Roman Empire,’’ a not very cognate theme. But let the reader 
examine these two works, and decide the ultimate value of insti- 
tutional studies. Perhaps he will then admit that some student 
of comparative institutions may yet demonstrate, that the Con- 
stitution of the United States is only an evolution of Magna 
Charta, the Petition of Right, the Habeas Corpus Act and the 
Bill of Rights, and also, that the institutions of this country 
present the truer unfolding and embodiment of the essential 
principles of the public side of the common law of English- 
speaking peoples. This, many of us now believe intuitively and 
therefore possibly erroneously. 

Even a very superficial examination of our institutions tends 
to show that in America the power of the judiciary to guard the 
citizen against any legislative violation of a delegated, or a 
limited authority to enact laws, is already ancient. How far 
the origin of this constitutional principle may be due to the 
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state of the English law itself at the time when the bases of a 
distinctive American jurisprudence were laid, is, however, a 
more doubtful question. In this connection it will be remem- 
hered that in England prior to the time when appeals in chancery 
were finally determined to lie to the lords in parliament, which 
was only in the reign of King Charles IT.,! there was in the minds 
of great jurists a very common conception, that the Court of 
Chancery and even the King’s Bench might pass on the validity 
of an act of Parliament. Lord Coke cites several ancient cases 
of this kind in Dr. Bonham’s Case’ and a great judge, Hobart— 
Lord Chief Justice of the Common Pleas in the reign of James 
I.— in the case of Day v. Savage,* used these memorable words : 
‘«« Even an act of Parliament, made against natural equity, as to 
make a man judge in his own case, is void in itself for Jura 
nature sunt immutabilia and they are leges legum.’’ There 
was, however, an embarrassment in England about pursuing this 
doctrine, at least in the King’s Bench where proceedings were 
theoretically before the king himself —coram rege ipso. And 
when appeals from chancery were finally held to lie to the civil 
judicature of the Peers in Parliament — a distinctly legislative 
estate — it would have been hopeless to expect them to declare 
their own legislation void. The framers of the Federal consti- 
tution detected the danger of confusing the legislative and the 
judicial powers of government and their complete separation 
was 2 fundamental doctrine of the convention.‘ They not only 
were aware of the defect in the constitution of England,’ but 
they had seen some confusion ensue in the colonies from vesting 
an appellate power in the royal governors and councils who 
comprised the upper legislative houses, at least in the royal gov- 
ernments*® of America. 

The members of the Federal convention recognized also the 
fact, that the doctrine of the omnipotence of Parliament, as 


1 Woodesoun's Lectures on the Laws 4 The Federalist, No. XLVE; Ibid. 
of England, I. 138; Hallam, Const. No. LXXVIII. 
Hist. of England, III. 31. 5 The Federalist, No. LXXXI. 
2 8 Reports. ® From these appeals lay to the king 
® Hobart’s Reports, 87. in council. 
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stated by Blackstone, had grown up subsequently to the reign 
of King Charles II., when the foundation of the governments 
of most of the original colonies had already been laid. And as 
this doctrine was so strongly formulated in England only after 
appeals from chancery were finally fixed in the lords of Parlia- 
ment, the Federal convention may not unlikely have associated 
this unrestrained power of Parliament with the final and com- 
plete vesting of the judicial power in the House of Lords, 
They therefore created a distinct Federal Supreme Court, and 
provided for a judiciary invested with a jurisdiction embracing 
all matters relating to the constitution. Obviously this judi- 
ciary was intended to be the conservator of the constitutional 
rights of the people. 

How far the more ancient common law doctrine, stated in Dr. 
Bonham’s Case, may have influenced the course of the Federal 
convention in 1787 we can not precisely know. But it is worthy 
of note, that in 1761, in the great ‘* Writs of Assistance Cases,”’! 
counsel distinctly invoked that doctrine as announced in Dr. 
Bonham’s Case. This was, in mere point of time, twenty-six 
years before the Federal convention charged the judiciary alone 
with the guardianship of the Federal constitution, or in other 
words before it was made the arbiter of a valid exercise of the 
legislative power limited by the written constitution. While the 
order of time does not conclude the origin of the existing power, 
the reader will perhaps note, that in 1765 Governor Hutchinson 
called attention to the fact that, in Massachusetts, Lord Coke’s 
opinion — ‘* that an act of Parliament against Magna Charta, or 
the peculiar rights of Englishmen, is ipso facto void’’ — 
was then much appealed to by people.? Here, we have both 
Hutchinson’s interpretation of what Lord Coke said and a con- 
temporaneous statement of its political effect on the colonies. 
Whatever his defects, Hutchinson was an intelligent man and 
not a mean observer. . 

But it is quite possible to account for the origin of the extra- 

1 Appendix, Quincy’s Reports of 2 Quincy’s Mass. Reports, Appen- 


Massachusetts Cases, before Inde- dix, p. 441. 
pendence, p. 474. 
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ordinary judicial powers in the United States, independently of 
the common law theory which was stifled in England, and prob- 
ably in the manner already mentioned. The American colonial 
governments from the reign of King Charles II. down to the 
War of Independence furnish a precedent which tends to show 
that the judiciary in America and not the legislative branch of 
government were always the responsible guardians of what were 
then deemed the colonial constitutions.’ If the people who 
made, as well as those who adopted, the Federal constitution of 
1787 had long lived under a form of government where the 
judiciary were supreme over the legislature ex natura rerum, the 
scientific observer might well expect to see their supremacy 
maintained by them even after a great revolution; for the men- 
tal habit of looking at certain forms of government is very 
influential on subsequent organic legislation. New constitutions 
are only the supreme types of such legislation. 

It has been said by an admirable historian — the late Pro- 
fessor Johnson of Princeton —that there was, at first, very 
little method in the political organization of the American 
colonies of England.? This is doubtless true of a time prior to 
the reign of King Charles II. The charter of Queen Elizabeth 
to Sir Walter Raleigh in 1584 was little more than a license to 
colonize and a dispensation of the acts of Parliament against 
fugitives and those who remained without the realm. The first 
charters of Virginia and New England granted by King James 
I.in 1606 and 1620, and by King Charles I. in 1629, were 
ultimately regarded as defective delegations of political author- 
ity. The Massachusetts charter was canceled in 1684 and in 
1691 Massachusetts became a Crown province. Virginia had 
become a royal government as early as 1620. The grant of 
Maryland to Lord Baltimore by Charles I., in 1632, presents the 
first example in this region of America, of a proprietory gov- 
ernment, or one modeled after a county palatine which was only 
a feudal seigniory. Maryland offers also to the student an 
early instance of a representative establishment founded by the 


1 Amer. Law Rev. XXL. 406. 2 The United States. Its History 
and Constitution. p. 7. 
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same grant. The charter government of Rhode Island and the 
Providence Plantations erected by King Charles [. in 1643 and 
amplified by King Charles II. in 1663, like that of Connecticut 
granted in 1662, was modeled on the government of an English 
borough. The charter governments were civil corporations of 
a distinctly municipal type; the freemen of these corporations 
being subordinated to a superior governing body who had rights 
of succession and the custody of the corporate seal. The gov- 
erning body was chosen by the freemen in both Connecticut and 
Rhode Island. 

In the reign of King Charles II. the law officers of the 
Crown finally adopted the feudal or palatine type of organ- 
ization for the colonial governments. The proprietary govern- 
ments thereafter erected by the Crown, with the exception of 
Georgia and New Hampshire possibly, which reverted to the 
borough or corporate plan, — were all semi-feudal seigniories 
held by the commen socage tenure of the Crown, the proprietors 
possessing jura regalia formerly accorded to the owners of 
counties palatine. The proprietary governments were at first 
New Hampshire, New York, New Jersey, Pennsylvania, Carolina 
and Georgia. At the outbreak of the War of Independence only 
Pennsylvania, Delaware and Maryland remained proprietary 
governments — New York, New Jersey and the two Carolinas 
had become royal governments, or provincial establishments. 
Thus there were then seven royal governments or provincial 
establishments as Blackstone calls them,' one semi-royal estab- 
lishment, and two charter governments stretching from Massa- 
chusetts to the confines of Georgia. 

Notwithstanding the variety of governments already indicated, 
there was inaugurated in the year 1660 a policy or plan of 
colonial administration which soon led to uniformity of political 
and legal rights in the various colonies, without much regard to 
the fundamental plan of organization employed in a particular 
colony. By royal commission, dated December 1, 1660, a 
standing council of forty-eight noblemen and gentlemen was 


1 1 Bla. Com. 109. 
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appointed by theCrown and charged with all matters relating to 
the plantations. In 1674, the duties of this committee were 
transferred to the King’s Privy Council. In 1696, the ** Board 
of Trade and Plantations ’’ finally took charge of the American 
plantations. The powers and the action of these several admin- 
istrative bodies in England, emanated from theCrown; and the 
validity of their acts was usually decided by the law officers of the 
Crown, Appeals from the colonies lay to the Privy Council.’ 
The political and legal rights of the colonists were in fact much 
affected by the exercise of the superintending authority just 
mentioned. 

Without entering too much into detail, as the schemes upon 
which the colonial governments were founded have been already 
mentioned, let us next consider briefly the nature of the inter- 
nal governments of the thirteen original colonies as they stood in 
the year 1774. In each of the royal governments administered 
by the Crown, and in the proprietary governments held of the 
crown, there was an executive official representing the Crown, or 
the proprietary, and charged in some form by commission, with 
the delegated prerogative.? There was also a judicial establish- 


ment invested with the fundamental jurisdictions of the common 
Jaw courts of England and in most instances with the judicial 
powers of the lord-high-chancellor.* The legislative power 
was invested primarily in the free-holders of the colony 


assembled in a representative body duly chosen. At the out- 
break of the War of Independence, the legislatures were gene- 
rally (or with the exception of Pennsylvania and Delaware) of 
the bicameral type, the governor possessing a veto power. 

In all the colonial governments there was a fundamental and 


! Penn rv. Lord Baltimore, 1 Ves. Sr. 
444. 

2 The best account of the general 
form of government in the colonies 
is to be found in Chitty’s ‘‘ Preroga- 
tives of the Crown.’’ Blackstone 
gives a most condensed description in 
his Commentaries. But there already 
were individual characteristics in the 


laws and organization of each of the 
colonies, which were to be ascertained 
only by a careful study of the consti- 
tution and the laws of a particular 
colony. 

3 In the original States these juris- 
dictions remain the base of existing 
jurisdictions. 
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uniform limitation of the legislative power. No laws were to 
be enacted except such as were not contrary to the laws of 
England. The legislative power was thus both a delegated and 
a restricted one. ‘The commissions of the judges and the power 
to establish judicatories wherever lodged, confined the courts to 
jurisdictions already known in England, or to such pleas, civil, 
criminal and mixed, as were recognized by the common law and 
the procedure of England. In some such manner as this, if not 
in the original charters themselves, both the colonial legislatures 
and the courts were given restricted powers. If the judges 
exceeded the limitation imposed on them, they could be reversed 
on appeal, or their commissions revoked, but, if the legislature 
transcended their power, the courts of first instance in the 
colonies were bound by the very nature of things to adjudge the 
fact as long as the legislation was probationary. 

As thus constituted, the organization of the colonial establish- 
ments continued after the English Revolution and the several 
consequent changes in the succession to the English Crown. 
Before the War of Independence the limitation on the powers of 
the various departments of the colonial governments, legislative 
and judicial, were as well understood by Americans as they ever 
have been since. Any violation of the commissions to the 
judiciary or any act of the legislature which contravened the 
limitation denoted was then as now, termed unconstitutional. 
Whether the constitution was embodied in a formal charter, or 
in a proprietary grant, or even in commission from theCrown as 
in the royal governments,’ instruments limiting the governing 
authority might well be termed constitutions. They were 
always regarded by the colonists as their constitutions and as 
they were of necessity in writing the colonists became very 
familiar with written constitutions long before independence, 
and could not conceive of any other kind.? Thus, the funda- 
mental limitation, that the colonial legislatures should not 


1 The Crown itself was obliged to limited and that was really in commis- 
conform to the common Jaw touching sion being largely exercised by the 
the exercise of the prerogative. Only Board of Trade and Plantations. 
its purely executive action was un- 2 Am. Law. Rev. XXI., p. 406. 
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make laws contrary to the common law was well understood by 
educated Americans when the final struggle with Great Britain 
broke out. 

We may deduce from the facts stated, that when independ- 
ence was achieved the Americans would naturally treat the leg- 
islative authority as a delegated one and embody the limitations 
on the legislative power in formal written constitutions. 

We are apt, however, after a considerable lapse of time, to 
lose sight of the continuity of governmental institutions. Even 
revolutions rarely make much change in the laws of a country. 
They simply sow the seed of future changes — the outbreak of 
the War of Independence did not put an end to established 
institutions in the colonies ; it simply put the sovereignty in abey- 
ance. The ‘* Declaration of Independence ’’ is now commonly 
treated as the date when the former political authority is to be 
rejected. But there is no uniformity even on this point. The 
State constitution of Virginia was adopted before the Declara- 
tion of Independence, while the constitution of New York fixed 
April 19th, 1775 — the date of the battle of Concord and Lex- 
ington — as the time when it rejects the entire political authority 
of Great Britain. Although such declarations may be impor- 
tant in private litigations, the student of institutions must go 
behind declarations in order to determine the real origin of 
institutions. In the Essay on Sovereignty, for instance,! it was 
attempted to show that the United States was a Federal govern- 
ment even before the adoption of the constitution of 1787, or in 
other words, that that instrument only expressed more perfectly 
than the Articles of Union of 1778, a pre-existing sovereignty. 
Documents can not create a sovereign power, they can only 
declare where that power is lodged, and if they misstate the fact, 
the document and not the power, will in the course of events 
first disappear. 

The seat of the sovereign power, antecedently to the consti- 
tution of 1787, bears not remotely on the present jurisdiction 
of the Supreme Court of the United States and its rela- 


1 Am. Law. Rev. XXI. 399. 
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tions to the legislative power. Let us consider this subject for 
a moment. If the War of Independence was waged by all the 
people of the original colonies and not by their separate govern- 
ments the subversion of the old political authority must have 
vested the subverted imperial powers (as contradistinguished 
from the old local powers), in one victorious people and not in 
thirteen separate governments. The former leaders of the 
‘* States-Rights ’’ party early detected the great importance of 
maintaining the pre-existence of the sovereignty of the State, 
for if the States were in reality first sovereign, the entire Fed- 
eral sovereignty was only a delegation.'. Powerful arguments 
and declarations were therefore made in favor of the position 
that the thirteen States were each completely sovereign States 
before the constitution of 1787. 

Yet the fact is that the States separately were never com- 
pletely sovereign. From September, 1774, until March, 1781, 
the Revolutionary Congress was recognized as the representa- 
tive seat of the entire sovereign people and as a national goy- 
ernment de jure and de facto. Most of the State governments 
were organized only after the Declaration of Independence, in 


obedience to a resolution of the Continental Congress adopted 


May 10,1776. So that a national government, in some form, 
certainly existed before the States were organized. It is equally 
certain that a national and Federal sovereign power, formerly in 
the Crown, had previously lodged in the people of all the col- 
onies without regard to the confines of particular colonies. 
When the people of thirteen counties or divisions of one State 
simultaneously rebel against the same sovereign power, if they 
succeed the subverted sovereignty accrues to all the people in all 
the counties and not to the people of a particular county. 


1 The amendment to the Federal 
Constitution, Article X., has no bear- 
ing on the question discussed. It is 
equally susceptible of the construction 
that the sovereign people in all the 
States granted to the States themselves 
their sovereign powers not required 
by the Federal establishment. If we 


exchange the situation of the words 
“delegated”? and ‘reserved’? in 
Art. X. of the amendments, we have | 
the situation as it probably was before 
that time. Art. X. stands as the 
South desired the construction to be. 
This does not alter the fact. 
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Patrick Henry conceded this in the first Constitutional Congress 
of 1774, when he said, ** Governments are dissolved. * * * 
Where are your landmarks, your boundaries of colonies? We 
are in a state of nature, sir.’”! 

Is it an extreme idea, then, in view of the facts stated, to 
maintain, that when the people in all the colonies successfully 
rebelled, the subverted sovereignty in so far as it was of an im- 
perial character accrued to all the people — the local sovereignty 
only to the people of a particular colony? Certainly such a 
doctrine is the only one consistent with the preamble of the 
Federal constitution of 1787, and the good faith of the war 
against secession. By the doctrine stated the sovereignty of 
the whole people was a thing apart and independent of the con- 
stitution of 1787. The sovereign people made the constitution, 
not the constitution a sovereign people. But even if we con- 
clude that the power of the sovereign, in the government of the 
United States, is unlimited and not delegated, yet the legislative 
power in a government, which is partly national ‘and partly 
Federal, is necessarily limited to the purposes clearly Federal. 
So it was expressed in the constitution of 1787 what the Federal 
legislature might do. The creation or existence of a limitation 
on the legislative power ipso facto necessitated « means of deter- 
mining when the limitation was transcended. This means in the 
former colonial governments had been always the judiciary. 
Were the colonial customs and institutions then not a reason 
with many of the convention for continuing a like power in the 
new Federal judiciary ? Surely few would be appalled by vest- 
ing this power in the judiciary, if the old colonial judiciary were 
in the habit of exercising a power not dissimilar. 

But leaving all debatable ground, let us proceed now to a 
veritable éerra firma, for there can be no doubt that prior to the 
adoption of the Federal constitution of 1787, the courts of the 
newly created State governments had taken into their judicial 
custody the State constitutions. They did not hesitate to 
declare void, as unconstitutional, those acts of the State legis- 


1 Tyler's Life of Patrick Henry, p. 99. 
VOL. XXIX. 46 
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lature which either plainly exceeded the legislative power or 
expressly contravened the organic law.’ It is unnecessary to go 
into the history of the particular cases. An interesting and 
accurate account of them first appeared in the Review in the 
year 1885, and to that article the reader is referred.? It will 
suffice to say, that prior to that time little attention had been 
directed to this class of cases even by the great expounders of 
the constitution, Story, Kent, and Cooley. Yet this class of 
cases shows clearly that the relations of a separate judicial 
department of government to a limited legislative function were 
well understood by American lawyers prior to the constitutional 
convention of 1787. 

Without regard to the origin of leaving the conservation of 
the constitution of 1787 in the hands of the judicial department 
of government, there can be no doubt, that the framers of the 
constitution of 1787 intended that such power should vest in 
the judiciary alone. In the course of the convention, Mr. 
Gerry alluded to several of the cases which had been recently 
decided by the State courts, declaring acts of the State legisla- 
tures unconstitutional, and he stated plainly in substance that it 
would be the duty of the Federal judiciary about to be estab- 
lished, to declare void such legislation as violated the Federal 
constitution. It can hardly be maintained, then, that the con- 
stitution of 1787 did not mean to vest this transcendent power 
in the judicial branch of the Federal government, or that the 
power itself was altogether novel in this country in the year 1787. 

Even had a transcendent judicial power been unknown in 
America in 1787 it would not have followed from such a condi- 
tion of things, that the framers of the constitution of 1787 did 
not intend to lodge the power of conserving that instrument in 
the judicial branch of the new Federal government. The mem- 
bers of the convention were very catholic in their tastes and 


1 Commonwealth v. Caton, 4 Cail. 2 The Relation of the Judiciary to 
(Va.) 5; Rutgers v. Waddington, in the Constitution. By Wm. H. Meigs, 
the Mayor’s Court of N. Y. in 1782; of Philadelphia. Am. Law Rev. XIX, 
Holmes v. Walton and Bayard v. p. 175. 

Singlelon, cited Am. Law Rev. XIX., 
pp. 180, 181. 
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took their arguments freely from all the pages of the history of 
freedom, without much regard to latitude or longitude, the an- 
tiquity or the modernism of the example, as the pages of The 
Federalist and the debates disclose. In this connection it may 
perhaps be permitted to point out that years ago ' when review- 
ing Judge Landon’s ‘‘ Constitutional History of the United 
States,’’ the writer of the present pages took that occasion to 
indicate the great importance which in his judgment certain old 
professional problems and studies had had on the framers of the 
Federal constitution.? Subsequently a better expression was 
given to this same idea by a writer of authority,* whom it is 
permissible to quote: ‘It has been said that the lawyers of the 
colonies were of necessity better fitted for constitution mak- 
ing than any body of legislators in the world. And this 
remark we believe to be true. * * * They * * * 
studied profoundly works on government and on the philosophy 
of history, as well as the philosophic writers on jurisprudence. 
Moreover, it had been for years their vocation to make old 
laws conform to the changed conditions of life in the new 
world, rejecting that which seemed unsuitable to the situa- 
tion in which they found themselves. They were thus pre- 
pared, as no other class of men ever had been, for the con- 
struction of written constitutions. They were the authors of 
the constitutions of the States, and afterwards of the consti- 
tution of the United States.’’ 

Bearing in mind the explanation just last made and the idea 
quoted, the reader will now possibly find it worth his while to 
observe, that just prior to 1787 there were few literary works 
more read by educated Americans than Dr. Robertson’s ‘* History 
of the Reign of Charles V.,’’ which appeared in the year 1769 
On first reading that distinguished historian’s account of the 
kingdom of Aragon, as it stood before the union with Castile, 


1 In April, 1889. History of the United States as seen 

2? Albany Law Journal. Vol. in the Development of American Law. 
XXXIX., p. 343. A course of lectures at the University 

$ Prof. Henry Wade Rogers. of Michigan. p. 23. 

‘ Introduction to Constitutional 
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the writer of these lines was much impressed with the similarity 
which the powers of the justiza, the supreme judge, of Aragon, 
bore to the powers of the judiciary in this country. He instine- 
tively turned to such records of the Federal convention of 1787 
as he had by him, to ascertain whether anything had been said 
in that convention about the constitution of Aragon. As he had 
supposed most probable, abundant evidence of the familiarity of 
the convention with the justiciary of Aragon was easily found.' 
With this second explanation, perhaps not quite relevant, let us 
next turn to what Dr. Robertson says of the justiza and the 
Aragonese constitution: ‘* Not satisfied with having erected such 
formidable barriers against the encroachments of the royal prerog- 
ative, nor willing to commit the sole guardianship of their liberties 
entirely to the vigilance and authority of an assembly similar to 
the diets, states-general, and parliaments in which the other 
feudal nations have placed so much confidence, the Aragonese 
had recourse to an institution peculiar to themselves, and elected 
a justiza, or supreme judge. This magistrate whose office bore 
some resemblance to that of the ephori in ancient Sparta acted 
as the protector of the people and the controller of the prince. 
The person of the justiza was sacred, his power and juris- 
diction almost unbounded. He was the supreme interpreter of 
the laws. Not only inferior judges, but the kings themselves 
were bound to consult him in every doubtful case and to receive 
his responses with implicit deference. An appeal lay to him 
from the royal judges, as well as from those appointed by the 
barons within their respective territories. Even when no appeal 
to him, he could interpose by his own authority, prohibit the 
ordinary judge to proceed, take immediate cognizance of the 
cause himself, and remove the party accused to the manifesta. 
tion, or prison of the State, to which no person had access, but 
by his permission. His power was exerted with no less vigor 
and effect in superintending the administration of government - 
than in regulating the course of justice. It was the preroga- 
tive of the justiza to inspect the conduct of the king. He had 


1 Gilpin, 1334; Elliott, 429. 
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a title to review all the royal proclamations and patents, and to 
declare whether or not they were agreeable to law and ought to 
be carried into execution. He, by his sole authority, could ex- 
clude any of the king’s ministers from the conduct of affairs and 
call them to answer for their maladministration. He himself 
was accountable to the Cortes only for the manner in which he 
discharged the duties of this high office andeperformed functions 
of the greatest importance that could be committed to a subject.”’! 

In the light of history can we doubt the wisdom of the 
founders of the government of the United States when they 
committed the care of the constitution and the guardianship of 
the just exercise of the limited legislative power delegated to 
congress, exclusively to an independent judiciary ? 

Prophecy is usually an idle pastime, open to any one with 
impunity; but nevertheless there are many who think that they 
foresee that the permanence and the great prosperity of the 
United States will end with the abrogation or change of the 
judiciary article of the Federal constitution.? 


Rosert LupLow Fow er. 
New York. 


1 Robertson’s Hist. of Charles V., 
I. 161. 

? After this paper was completed, I 
succeeded in getting Professor James 
Bradley’s Thayer’s ‘‘ Origin and Scope 
of the American Doctrine of Constitu- 
tional Law’ (Boston, 1893), which 1 
had seen referred to in the New York 


Evening Post several years ago. As 
Professor Thayer goes over much the 
same ground in an abler, though dif- 
ferent manner, I am content to make 
this general reference to his work for 
the reader's benefit, without, however, 
alteriug anything which I had already 
written. 
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NOTES. 


Taeory or tHe State.’’ — Our learned contributor, Colonel 
George H. Smith, of Los Angeles, Cal., was this year awarded the 
prize of the American Philosophical Society for what is termed the 
‘* Crowned Essay,’’ the honorarium being five hundred dollars, but 
the honor being such as cannot be measured in money. The commit- 
tee of award consisted of Hon. James C. Carter, of New York, Hon. 
George F. Edmunds, of Vermont, Hon. Edward J. Phelps, of Yale 
University, and C. Stuart Patterson, Esq., Dean of the Law Department 
of the University of Pennsylvania. This prize is one of the ‘‘ Henry 
Phillips Prize Essays.’’ The competition for these annual prizes is not 
confined to our own country, nor to the English language, but is open 
to all countries and to all languages. It is understood that Colonel 
Smith is engaged in developing the subject of his essay into a book on 
the Theory of the State. 


LeGIsLation TO PrEvENT Biinpness.— In the year 1889 the legisla- 
ture of New York passed an act to prevent blindness, which requires 
every midwife, nurse, or relative having charge of an infant, one or both 
of whose eyes shall be inflamed or swollen within ten days after its 
birth, to report the matter in writing to the family physician, the health 
officers of the city, village, or township, or to some practitioner of 
medicine, and making the failure todo soa misdemeanor. The adoption 
of this statute was due to the exertions of Dr. L. Howe. It has been 
adopted in several other States. Dr. Alt, a distinguished oculist of 
St. Louis, writes to the Missouri Sanitarian, urging the adoption of 
such a measure by the legislature of Missouri. That body responded 
to the recommendation by adopting the following statute: — 


Section 1. Should one or both lids of either eye or of both eyes of an infant 
become red or swollen, or should there be any discharge from either eye or 
from both eyes, at any time within three weeks after its birth, it shall be the 
duty of the midwife, nurse or other person having charge of said infant, at 
once, unless for good cause shown, to report the condition of said eyes toa 
legally qualified practitioner of medicine. 

Src. 2. Every health officer shall furnish a copy of this act to each and every 
person who is known to him to act as midwife or nurse in the city or town for 
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which such health officer is appointed, and the Secretary of State shall cause a 
sufficient number of copies of this act to be printed, and shall supply the same ~ 
to such health officers on application. 

Sec. 3. Any failure to comply with the provisions of this act shall be a misde- 
meanor, and shall be punishable by a fine of not less than ten and not more 
than one hundred dollars, or by imprisonment not to exceed six months, or by 
poth such fine and imprisonment.! 


Hon. THomas M. Cootey anp THE Law ScHOoL or THE UNIVERSITY 
or Micuican.— The 24th of last May was a memorable occasion at the 
University of Michigan. Twenty-four hundred persons, it is said, 
assembled in University Hall to witness the ceremonies attending the 
presentation to the University of Michigan, by the senior class of the 
law school, of a bust of Judge Thomas M. Cooley, the original founder 
of the school, and ever since its foundation a member of its faculty. 
When the school was founded in 1859, there were but three other law 
schools in the United States. Now they are like mice; who can count 
them? Addresses were delivered by Professor Jerome C. Knowlton, 
Dean of the Law School, who accepted the bust in behalf of the law 
faculty ; by President Angell, of the University, who paid an honorable 
tribute to the character of Mr. Justice Cooley; and by Hon. William 


B. Hornblower, of New York, the orator of the day. Mr. Justice 
Cooley is now seventy-two years of age. Since his retirement from the 
presidency of the Interstate Commerce Commission, he has not been 
able to do much professional work, by reason of ill health. 


InsuncTions: SourH Caroiina Erection Law. — The action of Mr. 
United States Circuit Judge Goff, with whom sat Mr. District Judge 
Simonton, in issuing an injunction against the enforcement of the regis- 
tration law of South Carolina onthe ground that it operated to deprive 
the colored citizens of that State of rights guaranteed to them under the 
Fourteenth and Fifteenth Amendments to the Federal constitution, 
created wide-spread comment. The decision was generally regarded as 
a political decision, and sound lawyers do not hesitate in advancing the 
opinion that such a use of the injunction was unknown to the principles 
of equity. That decision has now been reversed on appeal, and the 
injunctions dissolved, by the United States Circuit Court of Appeals 
presided over by Mr. Chief Justice Fuller. It is a subject of congratu- 
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lation that the learned Chief Justice puts his decision on the ground 
that the jurisdiction of courts of chancery is in general exercised only 
for the protection of property and of civil rights, and does not extend 
to the protection of political rights. In other words, courts of equity, 
roughly speaking, have nothing to do with politics. In the course of 
his opinion, he says :— 


It is well settled that a court of chancery is conversant only with ques- 
tions of property and the maintenance of civil rights. The court has no juris- 
diction in matters of a political nature, or to interfere with the duties of any 
department of government, except under special circumstances, and when 
necessary for the protection of rights of property, or in matters merely crim- 
inal or merely informal, which do not affect any right of property. 

The equitable powers of the court can only be invoked by the presentation of 
acase of equitable cognizance, and there can be no such case, in the Federal 
courts, where there is a plain and adequate remedy at law, nor does illegality 
alone afford ground for equitable interference * 

Tested by these principles, the bill of -complaint cannot be maintained, for 
it asserts no threatened infringement of rights of property or civil rights, and 
no adequate ground for equity intervention.”’ 


There was little more propriety in a Federal court granting an injunc- 
tion to restrain the operation of the State election laws of South Caro- 
lina, than there was in the late United States District Judge Durell 
signing a fiat for an injunction, at midnight, in his night-clothes, re- 
straining a meeting of the legislature of a sovereign State. 


DissoLuTion oF THE Wuisky Trust.— One of the most important 
decisions rendered by a State court this year is the case of the People 
of the State of Illinois v. Distilling and Cattle Feeding Co., not reported, 
except in the newspapers, at the time of this writing. Our readers will 
remember the decision of Judge Gibbons, of the Superior Court of 
Cook County, Illinois, at Chicago. dissolving that corporation, in a 
proceeding by information in the nature of quo warranto. The case 
was that the corporation was organized, for the purpose, by leasing all 
the other distilleries in the country, of controlling the entire business, 
throughout the United States, of manufacturing distilled spirits and 
of regulating the price of such manufactures in every market in the 
American Union, at its own will and pleasure. For a time it succeeded 
in doing so. The profits which it made were enormous. Those profits 


1 Sawyer, 124 U. S. 200; Fletcher Lumsden (South Carolina), 19 S. C. 
v. Tuttle, 151, 111, 41; Hardesty v. Rep. 749. 
Tafft, 23 Maryland, 513; Ex parte 2 Shelton v. Platt, 139 U. S. 591. 
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tempted the cupidity of its dishonest managers, and their frauds and 
embezzlements led to the appointment of a receiver. In the meantime 
the Attorney-General of Illinois brought the present proceeding, and 
prosecuted it to a judgment in the Supreme Court of Illinois, with the 
result above stated. The court places its opinion on the simple and 
plain ground that, although this organization took the outward form of 
a valid and legal incorporation, yet, as it was in fact nothing more nor 
less than a vast conspiracy in restraint of trade, it must be dissolved. 
This will appear from the: following passage from the opinion of the 
eourt :— 


No one who intelligently considers the scheme of this trust as detailed in the 
information can for a moment doubt that it was designed to be, and was in fact, 
a combination in restraint of trade, and that it was organized for the purpose 
of getting control of the manufacture and sale of all distillery products, so as 
to stifle competition and be able to dictate the amount manufactured and the 
prices at which the same should be sold, and that its effect is to create or tend 
to create a virtual monopoly in the manufacture and sale of the products of 
that character. No rational purpose for such an organization can be shown, 
consistent with an intention to allow the business to run in its normal channels, 
to give competition its legitimate operation, and to allow both production and 
prices to be controlled by the natural influence of supply and demand, and the 
results, as shown by the information, were such as might be anticipated. The 
trust obtained possession of nearly all the distilleries and nearly the entire dis- 
tillery products of the United States, thus enabling it to dictate prices and the 
amount of production, and to draw to itself substantially the control of the 
distillery business of the country. 


This decision, however, only scotches the snake without killing it. 
It can do as the North River Sugar Refining Company did, migrate to 
another State and there reorganize. Under the miserable Sugar Trust 
decision, of the Supreme Court of the United States, the business of 
forestalling, engrossing and monopolizing all the markets of the United 
States is not interstate commerce. The Whisky Trust, destroyed in the 
State of Illinois, can cross over into Kentucky, if that State is willing 
to receive it, and from that vantage ground, it can effect precisely the 
same purpose, even in Illinois, which led to its destruction as a corpo- 
ration in that State. Under the Federal doctrine in respect to foreign 
corporations, the State of Illinois can prevent it from migrating into 
that State and settling there, but it cannot prevent it from shipping its 
goods into that State from another State, because to do so would inter- 
fere with interstate commerce. It can, however, it is believed, prevent 
it from buying up, leasing or operating distilleries situated in that State. 
When the attempt is made, it will of course appeal to the Federal tri- 
bunals; and, in view of its past decisions, jt is not at all unlikely that 
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the Supreme Court of the United States, which refused to dissolve the 
conspiracy called the Sugar Trust, on the ground that it was not a con. 
spiracy affecting interstate commerce, will turn round and prevent the 
State of Mlinois from excluding from its limits the operations of the 
Whisky Trust, on the ground that, in carrying on its business in the 
State of Illinois, it is engaged in interstate commerce. 

Since the above was written the Whisky Trust has been reorganized 
in the form of a corporation with a capitalization of $35,000,000, under 
the laws of Illinois. It is said that, under the scheme of reorganiza- 
tion, the new corporation will become the owner of no less than 
seventeen different distilleries. In view of this fact, it may well be 
asked of what avail is the dissolution of a *‘ trust’’ which takes the 
form of a corporate organization, if it can, the next day, reorganize in 
the very State by whose judicial tribunals it has been dissolved? 

We have merely time to add further, that since the foregoing was 
written, Judge Baker, of an Illinois-court of nisi priuvs, has rendered a 
judgment which, if affirmed, will have the effect of forfeiting the charter 
of the Pullman Palace Car Company for violations of its charter, 
which consist in conducting enterprises not authorized therein. 

In the meantime we have information, from another source, of the 
concoction of a gigantic railroad trust in the Northwest. It is said 
that Mr. Hill, the president of the Great Northern Railroad, has got 
possession of the Northern Pacific Railroad, and, finding that the con- 
stitution of Minnesota prohibits the consolidation of two railroad com- 
panies having parallel and competing lines, is, through his astute lawyers, 
devising the scheme of having a company organized under the laws 
of another State, to lease these two companies or to control them by 
buying up their stock — just as the Southern Pacific Company has 
done under a special charter procured from the legislature of Ken- 
tucky, which, as originally drawn and enacted, prohibited the company 
from exercising any of its franchises in the State of Kentucky! We 
will see whether such an evasion of a wholesome constitutional pro- 
vision can be made to work, without forfeiting the charters of the 
corporations which attempt it. 


DeatH or Mr. Justice Jackson. — Hon. Howell Edmunds Jackson, 
one of the justices of the Supreme Court of the United States, died at 
his home, at West Meade, near Nashville, Tennessee, on the eighth day 
of August, after having served on the Supreme Bench of the United 
States about three years. We gave a sketch of Mr. Justice Jackson in 


a former number of this publication,’ and that will save us from an 
extended notice. He was born in Paris, Tennessee, on April 8, 1832. 
His youth was passed at Jackson, West Tennessee. He received his 
education at the West Tennessee College, and the University of Vir- 
ginia, and was admitted to the bar in 1856. He first practiced his pro- 
fession at Jackson, where the Supreme Court of Tennessee had long 
held its sessions in the Western Division of the State. He afterwards 
practiced in Memphis, but returned to Jackson in 1876, which was his 
place of residence at the time when President Cleveland appointed Lim 
to succeed John Baxter, deceased, as judge of the sixth Federal 
circuit. 

He had served in the Confederate army during the Civil War, and a 
brother of his was a general officer in that service. He served a term 
in the Senate of the United States, where it may be assumed he 
became acquainted with President Harrison, then a senator from 
Indiana. He was, of course, a Democrat in politics. His first appoint- 
ment to the judicial bench was at the hands of President Cleveland, 
during his first administration; but he enjoyed the rare distinction of 
having been promoted to the Supreme Bench by President Harrison, to 
whose party he was politically opposed. Itis to be regretted that there 
are not more non-partisan judicial appointments. The appointment 
came too lute to enable the appointee to achieve any great distinction in 
the exalted judicial office to which he had been promoted ; and we must 
look for his best judgments to his work in the circuit court. The 
hand of death was already upon him, and from the time of bis appoint- 
ment to his death he labored continually under its shadow. It is said 
that he was extremely sensitive on the subject of the state of his health, 
and disliked any allusion to it. This is probably due to the fact that he 
fully realized his condition, and that he was the victim of a disease which 
was marching, like a glacier, to a fatal termination. His last act was 
heroic. He was absent from Washington at his home in Tennessee on 
account of his illness; but, the eight remaining justices of the Supreme 
Court of the United States, finding themselves equally divided on the 
question of the constitutionality of the Income Tax Law, he returned 
at their solicitation to take part in its rehearing, and his last judgment, 
which he had not been able to put in type, and which he read from 
notes, is in the form of a dissenting opinion in favor of sustaining the 
validity of that statute. In our previous sketch of him,? we described 
him as a gentleman whose gentility was of a rare and colorless quality. 
This was based upon a personal acquaintance with him, formed nearly 
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thirty years ago, and upon the habit of seeing him constantly in bis 
professional work at the bar. We add that we have never heard him 
referred to by lawyers who practiced before him as a judge, except in 
the very highest terms. 


DeatH or Mr. Justice Strone.— Hon. William Strong, a justice of 
the Supreme Court of the United States, on the retired list, died onthe 
19th of August, at Lake Minnewaska, New York, at the age of eighty- 
seven. He was born in Connecticut May 6, 1808. He was graduated 
from Yale College at the age of twenty, a circumstance showing what 
Chancellor Kent once remarked, how limited the curriculum of that now 
great university was in the beginning of this century. He was admitted 
to the bar at Philadelphia in 1832, and began the practice of law at 
Reading, Pa. He was elected to Congress in 1847, and served two 
terms, after which he declined a renomination and returned to the prac- 
tice of his profession. In 1857 he was elected a Judge of the Supreme 
Court of Pennsylvania, his term of office being fifteen years. He 
resigned the office in 1868 and resumed his practice at the bar. In 
1870, when (as alleged), the Supreme Court of the United States was 
‘* doctored ’’ by President Grant for the purpose of reversing its decis- 
ion declaring the Legal Tender Act unconstitutional, Mr. Justice 
Strong was appointed to succeed Mr. Justice Grier, who resigned the 
office. Concurrent with this appointment was that of Mr. Justice Brad- 
ley, appointed from New Jersey. On Jan. 6, 1872, Mr. Justice Strong 
announced the decision of the court, affirming the constitutionality of 
the Legal Tender Act, and Mr. Justice Bradley concurred in a long 
opinion. Mr. Justice Strong delivered several other opinions upon 
constitutional questions growing out of the Civil War and the legisla- 
tion of Congress following it. He was a member of the Electoral Com- 
mission created under an act of Congress in 1887, in view of the con- 
test as to the election of President of the United States. The Com- 
mission, it is well remembered, seated Mr. Hayes, although Mr. Tilden 
had a majority of more than a quarter of a million of the popular vote. 
Of course, under our scheme of electing the President the popular vote - 
counted for nothing. ‘The case turned upon certain contests relating 
to Florida, Louisiana and (we believe) Oregon. It has generally been 
regarded as a partisan decision, and as evidence of the truth, illustrated 
by repeated instances, that on party questions judges will generally 
decide according to their party predilections. Mr. Justice Strong 
resigned the great office to which he had been appointed, in the year 
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1880, at the age of seventy-two, and undoubtedly prolonged his life by 
many years by casting off those onerous labors. In any estimate of 
the life of this very eminent and good man, it can not be laid out of 
view that he was what is termed an active Christian. His life disputed 
the oft-repeated maxim that the sons of clergymen are unfitted for the 
clerical profession. Justice Strong was a deeply religious man, and 
gave liberally to the support of various religious movements, among 
them the Salvation Army. In this respect he greatly resembled another 
great lawyer and judge across the ocean. We allude to Lord Cairns. 
It is doubtful which of the two is to be ranked as the greater lawyer, 
or which of the two may be said to have been the more deeply imbued 
with religious feeling. Mr. Justice Strong, like Lord Cairns, could 
endure with patience the rude and ungrammatical addresses heard on 
the streets under the banners of the Salvation Army ; and both delighted 
in the fervid eloquence of Mr. Moody and in the fervid hymn-singing 
of Mr. Sankey. 


Tue Encusu Law Retatine To Borcotrtinc.— Hon. John. F. Dillon, 
the distinguished lawyer and judge of New York, who recently passed 
his vacation at Karlsbad, wrote a letter, dated August 1, to the Albany 
Law Journal, conveying information of an important decision in the 


English Queen’s Bench Division on the subject of boycotting. Judge 
Dillon’s letter gives a succinct statement of the principal questions 
ruled in the decision. A report of the decision has not come to hand, 
at the time of this writing, in our English exchanges. We reprint 
Judge Dillon’s letter, but have not space to set out the decision in 
detail, as he furnishes it from the London Times: — 


KaRLSBaD, AUSTRIA, August 1, 1895. 
Editor of the Albany Law Journal: 

The London Times of July 27, 1895, contains an authentic report of the case 
of Wright & Co. v. Hennessey, which I inclose. 

It relates to an important subject which is rapidly undergoing legislative and 
judicial development. The action was tried before Mr. Baron Pollock and a 
special jury on the Queen’s Bench Division on July 26, 1895, resulting ina judg- 
ment for damages in favor of the plaintiffs and an injunction to guard and 
protect the rights which that judgment established. The case decides the fol- 
jowing three propositions: — 


1. Under the common law of England, no person or association of persons 
has a right to boycott another; for example, to say to another, if you do not 
employ members of such and such organizations we will injure you in your 
business by inducing employers to refuse to employ you or to break their com- 
tacts with you, or by inducing the men employed by you to strike. 
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2. Such conduct if done intentionally and for the purpose of injuring the 
person so boycotted is in law malicious, and is actionable in damages. 

3. Under the existing procedure acts in England such an action for 
may be brought, and there may be united therewith an application for an 
injunction restraining the defendants from inducing or endeavoring to induce 
persons to break a contract made with the plaintiff, and from continuing to 
write or publish libels concerning the plaintiff in connection with his business, 


I send you the report of this case, thinking you would like to lay it before 
the readers of the journal. 

Concerning the case I beg only to observe that the substantive rights 
affirmed in the first and second of the above propositions must be the same in 
the United States as in England. It would be an outrage on the fundamental 
and primordial rights of persons if such a course as was pursued by the defend- 
ant toward the plaintiffs could be pursued with impunity. As to the third 
proposition, the granting of an injunction in the same action which established 
the right of the plaintiffs to damages, I may observe that it is a needful remedy 
and one broader perhaps than would be afforded in many of the States of the 
United States, even in those that have Codes of Procedure. It rests upon the 
provisions contained in acts of Parliament, relating to procedure. 

Very truly yours, 
JOuN. F, DILLON. 


ENACTMENT OF STATUTES: FRAUDULENT ENROLLMENT — POWER OF A 
Court or To Set Asmpe A PRETENDED STATUTE NEVER Enacted 


BY THE LEGISLATURE, BUT SIGNED BY THE SPEAKERS OF THE Two Hovsss 
in ConseQuENCE OF A Fravp Practicep Uron Tuem.—This question 
has been before the Supreme Court of North Carolina in two cases:? 
presenting a remarkable state of facts. It was alleged, and there was 
an attempt to prove, in both cases, that a statute amending the assign- 
ment law of North Carolina, which had been repeatedly rejected by a 
previous legislature, had been presented as a bill in the House of Rep- 
resentatives of the last legislature, but that it had been laid on the 
table in the House and had failed to pass and had never been introduced 
in the Senate at all, but nevertheless that some one, through fraud and 
artifice, presented a copy of it to the speaker of the Senate and also to 
the speaker of the House of Representatives, and induced the speakers 
to sign the same, under the belief that it had been regularly passed. 
The first of the cases here referred to was an action for a mandamus. 
brought by a citizen and tax-payer of the State, in the Superior Court 
of Wake County, in which county the capitol of the State is situated, to 
compel the Secretary of State to remove the document in question 


1 Carr v. Coke, 22 S. E. Rep. 16; Wyatt ». Wheeler &c. Co., 22 S. E. 
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from the files in his office, and to refrain from delivering a certified 
copy of it to the public printer for publication among the statutes 
enacted at that session of the legislature. In the second case, the ques- 
tion of the validity of the said document as a statute arose in a ligitation 
between two private parties. Both cases were prosecuted in the 
same court ; and in both of them the court decided that the court had 
no jurisdiction to go behind the signatures of the speakers of the 
two Houses and inquire into the question, upon any other evidence 
of the validity, as a statute, of a document so signed and certified. 
These decisions are affirmed by the Supreme Court, two of the judges 
(Clark and Avery) dissenting. As the court is composed of but 
‘five judges, the aflirmance is by a bare majority; but it stands better 
as authority than if there had been but four judges, creating an affirm- 
ance by an equally divided court. The majority opinion, written by 
Mr. Chief Justice Faircloth, proceeds upon the ground upon which 
Judge Starbuck, who presided in the court below, decided both cases. 
That ground, briefly stated, was that the judicial branch of the State 
government, is bound to accept as conclusive, subject of course to any 
constitutional objection, statutes which, on their face, purport to have 
been enacted and are authenticated as such by the speakers of the two 
Houses of the legislature, in conformity with the requirements of the 
constitution. It is conceded that the judicial courts must, in every 
case, have evidence upon which it can say that a certain document is a 
statute enacted by the legislature; but on the question what that evi- 
dence shall be, the court holds that the signatures of the speakers are 
conclusive. They also reason that the very greatest confusion and 
uncertainty would be introduced if the rule were admitted that the 
courts can go behind the signatures of the speakers for the purpose of 
determining such a question. But this argument ab inconvenienti is of 
no force upon such a question, since the question is nakedly one of 
jurisdiction ; and if the judicial courts possess the jurisdiction claimed 
for them by the plaintiffs in these actions, no argument of inconvenience 
would be sufficient to withhold its exercise, in a case of such outrage as 
that presented by their allegations. Mr. Justice Avery, in his dissenting 
opinion, draws attention to the fact that the courts of North Carolina 
have always exercised the jurisdiction of setting aside a patent issued 
by the governor of the State under the great seal of the State, vesting 
the title to public lands in the patentee, where the patent has been pro- 
cured by fraud by a junior enterer,— compelling him to convey the 
legal title to the elder enterer who has the better right.! But Mr. 
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Justice Montgomery, in his separate concurring opinion in the second 
case,! advances the argument that this is not an invasion by the judicial, 
of the executive department of the government, but that, while 
nizing the validity of the patent at law, the court merely, in view of 
the superior equity of the elder enterer, compels the junior enterer and 
patentee to convey to the elder enterer the title which he has thug 
received in the form of a patent under tle great seal of the State, 
This may be regarded as a refinement of reasoning; since the actual 
effect of what is done by the court is precisely the same as though the 
Governor had issued the patent to the elder, instead of the junior 
enterer. It has the effect of doing what the governor would have 
done, if his judgment had not been defrauded. At the same time, 
there seems to be a very weak analogy between the mere ministerial 
act of the governor of the State, in issuing a patent by which the State 
grants to a private person a piece of land, and an act of sovereign 
legislation. 

Admittedly, no precedent can be found in the books which wil 
overthrow the decision of Judge Starbuck in the first case, thus 
affirmed by a bare majority of the Supreme Court of North Carolina. 
No writ of mandamus ever issued out of the court of King’s Bench, 
commanding the public officer empowered in that behalf not to enroll 
and print, as a statute, a document certifietl to have passed the House 
of Lords by the Lord Chancellor, and the House of Commons by its 
Speaker. Nor, unless we are greatly mistaken, can any American 
precedent be found for such judicial action. ‘The dissenting judges 
based their views upon the enormity of the outrage perpetrated upos 
the people of the State, by allowing what was in fact a forgery to 
become the law of the land unless the legislature should be re- 
assembled at great public expense to repeal such forgery,— that is to 
say, to repeal a statute that never was enacted. To this it may be 
replied, and is replied in the majority opinions, that neither the enor- 
mity of the offense which has been committed against the public, nor 
the greatness of the exigency, can authorize the judicial courts to take 
to themselves a jurisdiction which has not been conferred upon them 
by the constitution of the State, and which has never existed under the 
principles of the common law. Aside from the argument of Mr. Jus- . 
tice Avery, founded on the analogy of dealing with a patent of land, 
this seems to be the entire argument of the dissenting judges. They 
characterize the crime which was committed against the people of the 
State, in very strong language, and in this almost every person out of 
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the penitentiary will sympathize with them. We are sorry that we have 
not space to print extracts from their opinions. 

It seems to us that the true solution of this difficult question is this: 
That there is no jurisdiction on the part of the judge of a Superior 
Court, within whose territorial jurisdiction the State capitol, and with 
it the executive offices of the State government, happen to be situated, 
to command the Secretary of State not to enroll and print what pur- 
ports to be an act of the legislature, and what is duly authenticated as 
such, because it may be. alleged and proved, in an action between a 
private party and the Secretary of State, that the document was im- 
properly authenticated by the speakers of the two Houses. If the 
analogy of the manner in which courts deal with patents procured from 
the executive of the State through fraud were a good analogy, then it 
is to be said that, in order to make the analogy complete, it would be 
nece-sary to say that the jurisdiction exists in one of the ordinary 
courts of judicature to compel the governor of the State not to issue, 
under the great seal of the State, a patent to lands which some one is 
attempting to procure from him through fraud. 

But when it comes to administering tle law, then the case is differ- 
ently presented. Whenever the judicial courts are called upon to 
administer what is alleged to be a statute of the State, it is their office 
to determine whether it issuch or not. Under the principles of the com- 
mon law, where not modified by statute, if it is a public act they take 
judicial notice of it, and if it is a private act it must be proved to them 
like any other fact. In either case the judge must have evidence that 
the document claimed to be a statute of the State is such. It, there- 
fore, sec ms that the question is what evidence of such fact the court is at 
liberty to require. Where it is alleged on one hand and denied on the 
other that the document which the court is asked to administer is no 
statute, but a forgery, never introduced in one house of the legislature, 
and rejected by the other,— then it seems a monstrous conclusion that 
the court, in the face of that allegation and that admission, or what 
would be the same—in case such a state of facts were alleged and 
proved, should be compelled to administer and give effect as a law to 
a document which the court knows to be no law, but aforgery. The 
very duty of administering the law includes within it, by necessity, the 
power to decide what is law and whatis not. This is completely with- 
in the general jurisdiction of every court. This power necessarily 
carries with it the power to decide what shall be evidence of the 
authenticity of a document alleged to have been passed as a statute 
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by the legislature. The court has the obvious power to investigate 
this question and to discover the truth. 

Everything beyond that is modal: it relates merely to the evidence 
which the court shall require in order to satisfy itself that the document 
is an authenticated statute duly passed by the legislature. It is 9 
monstrous incongruity that the judicial courts can refuse to enforce and 
administer an act passed by the legislature which contravenes, in its 
substance, some provision of the constitution, and that the same court 
shall nevertheless be required to treat as astatute a document which the 
court knows was never enacted by the legislature at all, but which has 
been the result of a fraud and a forgery. This question is a very 
interesting one, and we would like to hear from some of our learned 
readers upon it. 


BULLETINS OF THE Bureau oF anp Liprary oF THE Depart- 
MENT OF State. — The Department of State is doing itself great credit 
in issuing the publications which pass under the above title. It is 
understood that the edition is limited, and that the appropriation made 
for the printing of the same is not adequate to the expense of repro- 
ducing in exact form the alterations and interlineations which are 
found in many of the MSS. We have received numbers 1, 3 and 5. 


Number 1 contains: 


1. A catalogue of the papers of the Continental Congress. 

2. A miscellaneous index of documents on file in the Department of 
State, showing how they are classified, and where they can be found. 

3. An appendix containing a documentary history of the constitution 
of the United States of America. 


This last is very interesting. It opens with the report, dated An- 
napolis, September 14, 1786, of the Commissioners of Virginia, Dela- 
ware, Pennsylvania, and New York, concerning an abortive attempt to 
hold a convention to devise a uniform system for the regulation of the 
trade and commerce of the United States. It follows with the resolve 
of the Continental Congress, of February 21, 1787, calling for a con- 
vention of delegates of the States to meet at Philadelphia in the fol- 
lowing May, ‘‘ for the sole and express purpose of revising the Articles 
of Confederation,” etc. It then follows with the documentary creden- 


tials of the commissioners of the several States appointed to such con- 
vention. 


Number 3 contains: 
1. An arrangement of the ‘‘ Washington Papers.”’ 
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2. Another miscellaneous index. 

3. A continuation of the documentary history of the constitution. 

Bulletin number 5 contains: 

1. An arrangement of the papers of Madison, Jefferson, Hamilton, 
Monroe and Franklin. 

2. Another miscellaneous index. 

3. A completion of the documentary history of the constitution. 


This last appendix begins with the letter of George Washington, 
president of the convention, ‘‘ by unanimous order of the convention,”’ 
to the Continental Congress, transmitting the draft of the constitution, 
which the convention had framed. This appendix also contains the 
journal of the convention which framed the constitution. While this 
journal does not, of course, give the debates, the sessions having been 
conducted with closed doors, it contains information of priceless value. 
It also contains a memorial of a convention of the State of North 
Carolina to the Continental Congress, dated August 1, 1788, submit- 
ting a declaration of rights, and a catalogue of amendments to the 
constitution which ought to be added to it before its ratification. 
Some of these amendments were, at least in substance, embodied in the 
amendments which were adopted after the ratification of the instru- 
ment. One of these declares that ‘‘ elections of representatives in the 
legislature ought to be free and frequent.’”” We have got far 
away from this idea, in many of our recent State constitutions, 
by providing that legislatures shall meet but once in two years, 
and by limiting the duration of their sessions to a very small 
number of days, — showing a want of confidence on the part of the 
people in their system of representative government. The following, 
consisting of the seventh declaration of rights, attacks the dis- 
pensing power, which, as is well known, was exercised by the kings of 
England down as far as the reign of Henry the Eighth, and which has 
been revived in this country by the Supreme Court of the United 
States, — by declaring ‘* that all power of suspending laws, or the execu- 
tion of laws by any authority, without the consent of the representatives 
of the people in the legislature, is injurious to their rights, and ought 
not to be exercised.’’ The following, in the form of the third proposed 
amendment, bears on the question of the manner of the apportionment 
of direct taxes: ‘‘ When Congress shall lay direct taxes or excises, they 
shall immediately inform the executive power of each State of the quota 
of such State, according to the census herein directed, which is proposed 
to be thereby raised: And if the legislature of any State shall pass a law, 
which shall be effectual for raising such quota at the time required by 
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Congress, the taxes and excises laid by Congress shall not be collected 
in such State.’’ The following amendment, numbered twelve, would 
have facilitated the ease with which North Carolina and the other South. 
ern States endeavored to slip out of the Union in 1861: ‘* That Congress 
shall not declare any State to be in rebellion without the consent of at 
least two-thirds of all the members present of both Houses.’’ Withsuch 
a constitutional provision in force, the Southern members might have 
remained in their seats, and Congress would have been incapable of 
declaring their States in rebellion. The North Carolina people endeay- 
ored to dispose of the third term question in respect of the office of 
President, by the following amendment, numbered fourteen: ‘* That no 
person shall be capable of being President of the United States for more 
than eight years in any term of sixteen years.’? The North Carolinians 
also wanted an amendment added to the constitution, providing that 
** Congress erect no company of merchants with exclusive advantages 
of commerce.’’ This would, it may be assumed, have prevented the 
existence of the recent monopoly in the catching of fur seals, which, 
while it has tended to preserve those animals from destruction, has cost 
the government infinitely more than any profit derived from it to the 
American people, and has threatened to embroil us in difficulties with a 
friendly nation. 

This document also contains the subsequent ratification of the con- 
stitution by a North Carolina convention, which took place June 12, 
1790. It sets out the entire instrument in its act of ratification.’ It 
also contains the ratification of the same instrument by a convention of 
the State of Rhode Island and Providence Plantations. This li'tle State 
was so fearful of its liberties being swallowed up in the federalism which 
was to follow, that it prefixed to its ratification no less than eighteen 
amendments, which it proposed to the other States, ‘‘ in the full confi- 
dence ’’ that, until such amendments should be adopted, Congress would 
not do certain things within the State of Rhode Island; one of which was 
that ‘* until the legislature of this State shall make provision in the Prem- 
ises, the Congress will not lay direct taxes within this State ; but when 
the moneys arising from the Impost, Tonnage and Excise shall be insuffi- 
cient for the publick exigencies, nor until the Congress shall have first _ 
made a requisition upon this State to assess, levy and pay the amount 
of such requisition, made agreeable to the census fixed in the said Con- 
stitution, in such way and manner as the legislature of this State shall 
judge best, and that the Congress will not lay any capitation or poll tax.” 


1 The ratifications of all the other the same form — setting out the en- 
States, so far as examined, pursued _ tire instrument. 
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This tends to confirm the impression held by many that the meaning 
of the expression ‘‘ direct tax’’ in the constitution is any tax not 
excluded by other terms of the instrament, laid directly by Congress 
upon the people of the States, as contra-distinguished from a tax laid, 
according to the practice under the Articles of Confederation, in the 
form of a requisition upon the respective State governments. 

We do not understand why there are separate miscellaneous indexes, 
instead of one consolidated index to all the documents on file in the 
Department of State. But doubtless there is some good reason for 
this. 

The typographical execution of these publications is very creditable. 
We understand that the credit for the excellent and thorough manner 
in which these documents have been collected, transcribed and printed, 
is largely due to Hon. Edward Ireland Renick, Chief Clerk of the 
Department of State. 


FaiLureE OF CONGRESS TO MAKE APPROPRIATIONS FOR THE EXPENSES 
or THE JupIcIAL Department. — Harper’s Weekly refers to this as 
follows: — 


Every one who has been so unfortunate — or so fortunate, as the case may 
be—as to be interested in the final result of a lawsuit appreciates the force 
of the axiom that a de'ay of justice is a denial of justice. All well-informed 
and sensible people understand that before a final decision can be reached 
there are certain delays which are inevitable — delays arising out of the consti- 
tution of our judicial system, and having for their object the better protection 
of the rights of litigants. Buta delay of justice, and a consequent denial of 
justice, arising out of the failure of a legislative body to make the 
customary appropriations for the ordinary expenses of the judicial depart- 
ment, either State or national, is something which the public will hardly be 
able to understand, and which they ought not to be asked to forgive. 

With the adjournment of what was called a “ billion-dollar Congress,” it 
was to be supposed that the expenses of carrying on all the ordinary depart- 
ments of government had been provided for. But in Rochester, on May 14th, 
Judge Coxe, of the United States District Court, adjourned court within an 
hour after opening the May term because he found that there were no funds to 
meet the expenses. Nine out of ten prisoners awaiting trial were discharg d; 
the tenth one was held for the September term in Buffalo. A similar condition 
of affairs is reported from Utica, New York, from Des Moines, Iowa, and from 
Chicago. In New York and Brooklyn the same predicament will soon arise. 

With three months’ expenses yet to be met, the appropriation for the pay- 
ment of deputy marshals, bailiffs, and witnesses is wholly exhausted. Already 
witnesses held in detention to appear at trials have been turned out on the 
streets destitute, with the information that it will probably be a year before 
they get a dollar of the fees due them. 
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It is not claimed that the United States courts have been extravagantly man- 
aged or that their expenses have been excessive. The whole responsibility for 
the disgraceful situation rests with Congress, which has systematically stinted 
the appropriation for the judicial department. 

In 1891 the first session of the Fifty-first Congress appropriated $4,380,963.70 
for the Department of Justice. It was known that this amount was wholly in- 
adequate, and before the session ended a deficiency appropriation was made of 
$1,129,808.14. The second session of the same Congress repeated this folly in 
beginning with an appropriation of $4,589,590, and ending by appropriating a 
total of more than $6,000,000. The Fifty-second Congress followed the same 
policy. In the first session it made a regular appropriation of $4,307,484 66, 
and a deficiency appropriation of $1,709,474.78. In the second session it made 
a regular appropriation of $4,341,950, and a deficiency appropriation of 
$2,489,233.47. For the fiscal years ending successively June 30, 1895 and 
1896, the estimates have been cut down nearly two million dollars for each 
year, with the result of unpaid attendants, untried cases, defrauded witnesses, 
disappointed suitors, the closing of courts, the delay and denial of justice, and 
the lasting disgrace of Congress, with which the whole blame rests. 


Harrer’s WEEsLY AND THE Dissentine Justices. — Harper’s Weekly 
has always had pronounced opinions to express, but those opinions have 
generally coincided with the opinions of the majority of those for whom 
it has catered; and it has always catered to the wealthy and respect- 
able classes. It has generally been on the side of good government 
and honest political methods, and in that respect we are heartily with it. 

In the early days of the struggle between freedom and slavery 
in this country, when the opinion of the wealthy and cultivated 
classes was on the side of chattel slavery, Harper’s Weekly was on 
that side; and it remained on that side until the public opinion of 
the North became overwhelmingly the other way; then it flopped 
about as easily as Ben Butler did, and became a strong anti-slavery 
organ. After the Civil War it was, with the aid of Nast, the inimitable 
caricaturist, a tower of strength to the Republican party. Then, when 
mugwumpery became fashionable among the cultivated classes for whom 
it catered, it became one of the leading organs of mugwumpery. Now 
it is the organ of respectability, property, money and usury. Through 
all its tergiversations, its pretenses have been pitched upon a lofty plain 
of morality and patriotism. The whilom organ of chattel slavery is 
now the organ of industrial slavery. It clamors for ‘‘ freedom of con- 
tract,’’ and is especially offended by those laws enacted by the legisla- 
tures of some of the States to prevent rich corporations and trusts 
from oppressing and cheating their defenseless and necessitous em- 
ployés. It was especially offended by the recent Income Tax law, — 
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a measure designed to exempt the incomes of the rich and poor 
alike, below an amount thought necessary for living in decent 
respectability, and to lay a tax upon all incomes above that amount. 
In its opinion, the measure was socialistic; and, careless and igno- 
rant of justice and humanity, and dull to the fact that it is the poor 
who guard the money bags of the rich —for there is not money 
enough in a whole regiment of State militia to start a country 
bank, — it took special offense at a statute designed to lay the burdens 
of the government, in some measure, upon those who received from 
government the largest measure of protection, and who were best able 
to bear such burdens. The city of New York, where it is published, is 
simply a nest of usurers — a community that looks upon the rest of 
the country as its legitimate prey, whose lack of patriotic spirit and 
civic virtue has afforded a dreadful example to the country, though it 
has recently made a spasmodic attempt at its own regeneration. More 
than any public journal of which we have knowledge, Harper’s Weekly 
voices this selfish and grasping spirit; and it is so nursed and bigoted 
to this hoggishness that it is incapable of seeing anything on the other 
side. Sointense was its hatred of the Income Tax Law that the Justices 
of the Supreme Court who dissented from the second decision of the 
court, holding the law unconstitutional, came in for a tirade of abuse in 
its editorial columns. Those able, upright and learned judges, in the 
opinion of the Harper’s Weekly, do not entirely escape the suspicion of 
a discreditable yielding to populist influences. It is disgraceful in a 
respectable journal to apply such language to judges who hold their 
offices during the tenure of good behavior, and whose decisions are not, 
and never can be, submitted to a plebiscite for approval or disapproval. 
As well might it be said that those judges who concurred in striking 
down the Income Tax Law cannot escape the suspicion of having re- 
ceived some of the large fund which, it is well known, was raised among 
certain corporations in New York to be used in defeating the law: a 
suggestion which would be simply infamous. To the foregoing mis- 
erable suggestion Harper’s Weekly is pleased to add the following: — 


In consequence there evidently has been much and unusuai feeling mani- 
fested by the justices. The discussions of the retiring-room, usually dignified 
and moderate, have engendered heat. The noise of them has reached beyond 
the council-chamber, and before each decision the announcement of its pur- 
port was made in the daily press. This is a grave scandal, and the suspicion 
that ene or more of the justices has been led by his warmth of feeling to reveal, 
perhaps unconsciously, the secrets of the court, is strengthened by the intem- 
perate language of the dissenting opinions. In this second decision, for 
example, Justice Harlan, who followed the example set by Justice White in the 
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first case in permitting himself to make a harangue under the guise of a judicial 
opinion, used such expressions as these: ‘It [the decision] strikes at the very 
foundations of national authority.” ‘ It tends to re-establish that condition of 
helplessness in which Congress found itself during the period of the Articles of 
Confederation, when it was without power, by laws operating directly upon 
indjviduals, to lay and collect through its own agents taxes sufficient to pay 
the debts and defray the expenses of government, and was dependent in al] 
such matters upon the good-will of the State.” 


Harper’s Weekly also berates Mr. Justice Brown for pointing out, in 
his dissenting opinion, the gross inequality of taxation that would result 
from an apportionment of an income tax among the States, under the 
theory of its learned (?) editor and of the majority of the court. But 
it sees nothing worthy of censure in the fact that five lawyers, opposed 
by four of equal ability, seized the entire executive department of the 
government of the United States by the throat, and in effect enjoined 
it from the collection of a tax which was passed by a decisive majority 
of a Congress elected by the people, two-thirds of whose members were 
lawyers, many of them equal in ability to some of the men who sit on 
the Supreme Bench of the United States. It did not see anything for 
censure in the fact that, in thus overturning, by a bare majority, a 
statute enacted to raise the necessary revenue to carry on the govern- 
ment, these five judges overruled a decision solemnly pronounced 
without any dissent, by all the julges of the same court, except 

_two who were absent on account of sickness, on the same question 
but a few years before. The Income Tax Decision was rendered 
near the close of a long and laborious session; it was decided by 
judges who are for the most part old men, and who are conse- 
quently unable to endure the prolonged fatigues which once would have 
rested lightly upon them. The public exigencies surrounding the 
questions presented in the Income Tax Cases demanded an immediate 
decision, and the time available for the consideration of the questions 
was hence entirely inadequate. These well-known facts, of themselves, 
greatly impair the value of the decision, but afford no ground for rais- 
ing any imputation against any of the judges. All of them — those who 
concurred in the majority decision and those who dissented — acted 
upon their enlightened views as lawyers, under a deep sense of their 
responsibilities, and moved by motives of the utmost rectitude. It is 
a shame to make a suggestion that such judges as Harlan and Brown 
could be touched and influenced by the influences which move mere 
political demagogues. In the strong language employed by them, they 
have voiced a most commendable sentiment. It is that the powers of 
the government of the United States — and especially its power to raise 
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revenue to maintain its very existence — so necessary at all times, and 
especially in time of war,— should not be cut down by a few lawyers 
upon doubtful and casuistic theories of constitutional interpretation. 
This decision brings us again face to face with the problem whether we 
are a self-governing people, or whether the wheels of government are 
liable at any time to be blocked or interrupted by less than half dozen 
lawyers. The Supreme Court of the United States is continually 
encroaching upon the legislative powers of the States, on the one hand, 
and upon that of the general government, on the other; and it does 
not escape popular attention that it is doing it in almost every case in 
the interest of the rich and powerful, and against the rights and interests 
of the masses of the people. It may be doubted whether the mischief 
it does through its decisions of new questions at almost every session 
does not far out-balance the good it does through the correct disposition 
of a mass of private litigation. The wound that it has inflicted upon 
the rights of the American people through two decisions rendered at 
its present term—the Sugar Trust Decision and the Income Tax 
Decision — out-balance all the good it has done in twenty years. But 
even in this, the judges are acting strictly in accordance with the 
traditions of the court; they are upholding the constitution as they 
understand it; they are acting from the most upright motives; they 
are not touched by any left-handed influences proceeding from the 
wealthy classes, on the one hand, nor do they yield to demagogic 
influences, on the other. A majority of them are, like the British 
House of Lords, in sympathy with the sentiments of the wealthy, the cul- 
tivated, and the influential classes; and that is about all there is in it. 


Irrigation: WaTer Ricuts — An INTERNATIONAL QuESTION RELATING 
10 THE DrawinG Orr or THE WarTER OF THE Rio Granpe.— The subject 
of water rights in the arid districts of the United States has become 
one of the first importance, and has produced so much litigation as 
already to have deserved the publication of an extensive treatise on the 
subject.!_ Few of our readers have imagined, however, that the subject 
is likely to involve an international question. The report which we 
subjuin from Charles E. Weshe, Esq., our acting consul at Paso del 
Norte, Mexico, and published in the consular reports issued by our 
Department of State on April 15th, shows that this question may pro- 
duce serious international complications. Should this be the case, we 


1 Kinney on Irrigation; reviewed, 28 Am. Law Rev. 946. 
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cannot doubt that the sense of justice possessed by the two great 
friendly nations bordering the Rio Grande, will lead to its easy solution, 
In the meantime, as a question of international law, the problem is g 
very interesting one. Whether one nation can maintain the right of 
its citizens, who occupy the position of upper riparian proprietors on 
an international river, to draw off so much of the water of that river, 
for the purpose of irrigation, as to deprive the citizens of the other 
bordering nation, living below them on the same river, of the quantity 
of water necessarily and previously used by them in irrigating their 
lands, seems, to say the least, doubtful. The following is the language 
of the consular report above referred to: — : 

With reference to that part of the President’s message to Congress regarding 
the scarcity of water in the Rio Grande for irrigation, which particularly con- 
cerns this district, I send herewith two copies of the Two Republics, dated City 
of Mexico, February 6, 1895, containing an article headed ‘‘ International Ques. 
tion,’? concerning the losses which this district has sustained for several years 
on account of such scarcity of water. 

Upon investigation, I have found that the area of 140 square miles, as men. 
tioned in this article, is approximately correct, and I can further add that for 
seven years there has been little corn or fruit raised here. The only crop that 
has been harvested in this vicinity is wheat, and this only with difficulty, 
because of the lack of water for irrigation. The sufferings of the people in 
this district are heavy, and it seems the situation is getting worse from year to 
year. 

The amount of rainfall in this region is exceedingly small. The population 
consists principally of farmers, and they have silently and patiently borne their 
burdens in the belief that the water question would be settled by some arrange- 
ment between the governments of the United States and Mexico, permitting the 
construction of a big reservoir above Paso del Norte. It is only lately that they 
have become restive and complaining. 

According to general opinion, the construction of such a reservoir would 
solve the problem and remedy the scarcity of water. As to the question raised 
that the deposit of silt would, in time, ruin the efficiency of the reservoir, it 
has been estimated that about 150 years would be required to accomplish this 
result; but even if the reservoir should become inefficient in less than that 
time, I think the people of this locality might become prosperous enough to 
enable them to contribute means toward preventing the accumulation of silt by 
using dredges or other appliances. 

However, it is the opinion of practical men that there need be no fear as to 
the reservoir filling up soon, as this could be avoided by the construction of 
guides or channels for the discharge of the water below, when the draft would 
naturally carry off a large portion of the silt that might be in the water. 

The suffering of the people on the Texas side of the Rio Grande likewise 
becomes imminent; but so far as Mexico is concerned, and especially this dis- 
trict, which has had prior right to the use of the Rio Grande water for centuries, 
the question is of great importance, and unless some remedy comes soon the 
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people of this district are likely to make claim through their government against 
the United States for the diversion of the water by American farmers in Colo- 
rado and New Mexico. This might be avoided by an early settlement of the 
water question, which could be brought about by the appointment of commis- 
sioners by both governments for constructing the needed reservoir. 


THE CONVICT. 


A convict in a felon’s cell, 
Guilty or guiltless, who may tell? 

For human justice often errs, 

And fallible her ministers. 

Unworthy some of such high trust, 
Their judgments are not always just ; 
And weak the instruments they clioose 
To guess who wins, or who shall lose ; 
A verdict found by chance or lot 
Declares who’s guilty, who is not ; 
The glorious sun, and God’s pure air, 
Or dungeon dank and prison fare, 

Is settled by a game at loo, 

As ace or deuce comes first to view ; 
Or by a coin’s uncertain dance, 

As head or tail decides the chance. 
Upon the throwing of a die 

The mighty stake of liberty 

Is won or lost; and yea, or nay, 

The verdict goes as goes the play. 
And judges sit with dreamy eyes, 

And looking most profoundly wise, 
Invoked to shield the victim now,— 
Such shameless wrong to disavow,— 
From some old hornbook they extract 
‘¢ The jury are to find the fact,’’ 
Deduce from this the monstrous rule, 
(Worthy contempt and ridicule), 
That right or wrong, howe’er absurd, 
The verdict may not be disturbed ; 
That while the judge may aid and guide, 
His duty not to override, 

But ratify what juries do, 

And when they blunder, blunder too ; 
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So innocence is bound in stocks, 

And guilt usurps the jury box. 

O judges, ye are quite exact ; 

The jury are to find the fact; 

But if the fact they fail to find, 

Must then the purblind lead the blind? 
If by caprice or whim of theirs, 

Or by design, or unawares, 

They find instead a bastard lie, 

That truth and justice both decry, 
The books declare, where’er ye delve, 
The one shall overrule the twelve,— 
Shall guard her temple and her throne, 
Till Truth prevail, and right be done. 
Justice is pictured blind, that she 

The shifting balance.may nt see ; 

As if the eye alone conveyed 
Intelligence which side outweighed ; 
But every sense assistance lends 

To tell which way the beam descends ; — 
A whisper from potential voice 

Will oft disturb the equipoise ; — 

The touch of gold may shift the scale, 
Till falsehood over truth prevail ; — 
The lust of woman, power, or place 
Will strongly aid a forlorn case ; 

And avarice transpose the weights, 
Adjusted on the trembling plates 

That Justice holds in her weak hand, 
As need or interest may command. 

To gratify some selfish end, 

Repay a wrong, reward a friend — 
To compensate for favors done, 

Or lead the way for those to come ; — 
To please the crowd, to gain applause, 
By broken oaths and broken laws, 

O Justice, underneath the sun, 

What wrongs in thy pure name are done? 
A convict in a felon’s cell, 

Guilty or guiltless, who may tell? 

For human justice often errs, 

And fallible her ministers. 
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SUPREME COURT JUSTICE STEPHEN J. FIELD. 


Mr. Justice Fietp as AtcatpEe.— It is not generally known that, in 
his early experiences in California — for he is a ‘‘ Forty-Niner ’? — Mr. 
Justice Field did duty as Alcalde, at a place just laid out called Marys- 
ville. He had been there only three days when he ran for the office, and 
was objected to on the ground of being a non-resident; but, as his 
opponent had been there but six days, young Field succeeded in con- 
vincing the electors that there was not much to choose between them, 
and was elected, without having been obliged to resort to the device of 
convincing the electors that the other fellow was not a candidate. Ina 


NOTES. 749 
WY WALL LEB CE 
ANIA: 
Y 


750 29 AMERICAN LAW REVIEW. 


little book of reminiscences, which the learned Justice has issued for 
private circulation, he thus describes his experience as Alcalde: — 


The first case I tried was in the street. Two men came up to me, one of 
them leading a horse. He said: ‘* Mr, Alcalde, we both claim this horse, and 
we want you to decide which of us is entitled to it.””. I turned to the man who 
had the horse, administered the oath to him, and then examined him as to where 
he got the horse, of whom and when; whether he had a bill of sale; whether 
there was any mark or brand on the animal, and, in short, put all those ques. 
tions which would naturally be asked in such a case to elicit the truth. I then 
administered the oath to the other man and put him through a similar exami. 
nation, paying careful attention to what each said. When the examination was 
completed I at once decided the case. ‘It is very plain, gentlemen,” I said, 
“that the horse belongs to this man (pointing to one of them) and the other 
must give him up.”’ “ But,’’ said the man who lost and who held the horse, “ the 
bridle certainly beiongs to me. He does not take the bridle, does he?’ I said, 
** Oh, no; the bridle is another matter.’”? Assoon as I said this the owner of the 
bridle turned to his adversary and said, ‘‘ What will you take for the horse?” 
* Two hundred and fifty dollars,’’ was the instantreply. ‘‘ Agreed,’ retorted the 
first, and then turning to me, he continued: “ And now, Mr. Alcalde, I want you 
to draw me a bill of sale for this horse which will stick.’’ I, of course, did as 
he desired. I charged an ounce for trying the case and an ounce for the bill of 
sale, charges which were promptly paid. Both parties went off satisfied. Iwas 
also well pleased with my first judicial experience. 


In his office of Alcalde, Mr. Justice Field appears to have exercised 
legislative, as well as judicial powers, like the ancient Islandic Althing; 
but with this difference, that he had to create law for the particular 
occasion —a skill which, according to certain coarse and vituperative 
critics of his, has attended his subsequent judicial career. Witness the 
following account of how he dealt with a fellow for stealing some gold 
dust: — 


I have reported a civil case tried before me as Alcalde. I will now givea 
few criminal prosecutions and their circumstances. One morning about five 
o’clock a man rapped at my window and cried: ‘ Alcalde! Alcalde! There has 
been a robbery and you are wanted.’’ [I got up at once, and while I was dress- 
ing he told his story. Nearly every one in those days lived in a tent and had 
his gold dust with him. The man, who proved to be Gildersleeve, the famous 
runner, upon going to bed the previous evening, had placed several pounds 
of gold dust in his trunk, which was not locked. . In the night some one had 
cut through his tent and taken the gold dust. I asked him if he suspected any- 
body and he named two men and gave such reasons for his suspicion that I im- 
mediately dictated a warrant for their arrest, and in a short time the two men 
were arrested and brought before me. The gold dust was found on one of them. 
IT immediately called a grand jury, by whom he was indicted. I then calleda 
petit jury and assigned counsel for the prisoner. He was immediately placed 
upon his trial and was convicted. The whole proceeding occupied only a part 
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of the day. There was a great crowd and much excitement and some talk of 
lynching. 

Curiously enough, my real trouble did not commence until after the con- 
viction. What was to be done withthe prisoner? How was he to be punished? 
Imposing a fine would not answer, and if he had been discharged the crowd 
would have immediately hanged him. When at San Francisco, Mayor Geary, of 
that place told me that if I would send my convicts to him with enough money 
to pay for a ball and chain for each one he would put them in the chain gang. 
It was, however, clearly impracticable to send the prisoner to San Francisco. 
Nor is it at all likely that the people would have consented to his removal. 
Under these circumstances there was but one course to pursue, and, however 
repugnant it was to my feelings to adopt it, I believe it was the only thing that 
saved the man’s life. Iordered him to be publicly whipped with fifty lashes, 
and added that if he were found within the next two years in the vicinity of 
Marysville he should be again whipped. I, however, privately ordered a physi- 
cian to be present, so that no unnecessary severity should be practiced. In 
accordance with the sentence, the fellow was taken out and flogged, and that 
was the last seen of him in that region. 


This judgment was just about as good law as that which, forty years 
later, turned the Great Lakes into ‘‘ high seas,’’ and, by a decision in 
the nature of an ex post facto law, created a crime out of an act which 
had not been a crime until the judge spake. 

Mr. Justice Field also relates how he sent two challenges to fight duels, 
and how he enjoyed the luxury of being disbarred by a judge named 
Turner, and how he was restored by a mandamus, issued by the Supreme 
Court of California.? 


Tue Cask or Huntincton.—Colis P. Huntington, president of the 
Southern Pacific Company, of Kentucky, a corporation erected under a 
special charter purchased from the legislature of that State, originally 
with a capital stock of one million dollars, but with power on the part 
of the directors to increase same at pleasure ; originally having a provis- 
ion in its charter forbidding the corporation to own any property in the 
State of Kentucky, which provision was, however, bunglingly amended ; 
which company swallowed up a number of railroad companies by the 
device of purchasing and becoming the owner of all their stock, and 
which therefore constitutes, in all its essential features, a gigantic rail- 
way ‘‘ trust,’’ owning and controlling a long line of interstate railway 
with many branches,— this man Colis P. Huntington, president of the 
said Southern Pacific Company, not having the fear of God before his . 


' See People v. Turner, 1 Cal. 143; Field, 1 Cal. 187; People v. Turner, 1 
People v. Turner, 1 Cal. 152; Ex parte Cal. 188; People v. Turner, 1 Cal. 190. 
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eyes, nor the fear of the Interstate Commerce Law, nor of the Federal 
judiciary, gave to a San Francisco lawyer named Stone an annual pagg 
over all his railway lines; and the said Stone, in the year 1894, 
attempted to use the said pass, in making an interstate transit, but wag 
stopped somewhere in the State of California by a railway strike 
engineered by a man named Debs, in a place called Chicago, twenty. 
four hundred miles away, and so failed to make the interstate transit, 
Nevertheless, this man Stone was so happy over the possession of the 
said pass, it being an evidence of the great friendship for him enter. 
tained by the great Huntington, that he could not desist from showing 
it to sundry and divers admiring friends of his. And it came 
to pass that one of the said admiring friends ‘‘ gave away” 
the fact that the said Huntington had issued to the said 
Stone the said pass, to a Federal grand jury sitting in 
San Francisco. The said grand jury, or some other, had 
indicted divers and sundry of the followers of the said Debs for a 
violation of the Interstate Commerce Law ; and this grand jury thought 
, that what was sauce for the midget was sauce for the elephant; and so 
they had the courage to enter upon an investigation with the view of 
indicting the said Huntington for violating the said Interstate Commerce 
Law in issuing the said pass. But,—asis often the case when it comes 
to indicting a rich man —the District Attorney of the United States 
was lukewarm in the matter; he did not think that such an indictment 
would lie, though he had no doubt that it would tell the truth. Andso 
the grand jury marched into court and demanded of the learned and 
impartial judge who presided, whether they could rightfully indict so 
great and rich a man as the said Huntington, for issuing the said pass. 
The learned judge made a careful examination of the statutes in that 
case made and provided, and delivered to them a careful charge, 
explaining their duty in the premises.! Thereupon the said grand jury 
retired to consider of their duty in the premises. They reflected 
seriously upon the oath which they had taken, not to present any person 
through hatred, malice, or ill-will, nor toleave any unpresented through 
fear, favor, or affection, or for any reward, or the promise or hope 
thereof. And so they again filed into court, bringing with them an 
indictment against the said Huntington, for violating the said Interstate 
Commerce Law, in issuing the said pass to the said Stone, who tried 
unsuccessfully to use the same, in making an interstate transit during 
the said strike. Thereupon a warrant was issued for the arrest of the 
said Huntington, and the same was duly executed in the city and State 


1 The said charge is published in 66 Fed. Rep. 146. 
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of New York. Thereupon the said Huntington was taken before a 
Commissioner of bail and affidavits of the United States, to the end 
that an examination should be made into the matter and a warrant of 
removal issued, removing the said Huntington to the State of California, 
there to answer the said indictment. If the said Huntington had been 
a poor devil, the said Commissioner would have issued the said warrant 
without delay; but, the said Huntington being a very rich and great 
man, and the said Commissioner rightfully conceiving himself to be a 
very little man, the latter became oppressed with fear of the conse- 
quences of issuing an order removing so great a man to a distant place, 
where he might possibly reap the dues of hoarded justice. And so 
the little Commissioner transferred the inquiry, and with it the great 
man, before the District Judge of the United States in and for the 
Southern District of the State of New York. Now it came to pass that 
the ssid Judge, also conceiving himself to be a very little man in com- 
psrison with the great man who had been brought before him as a 
prisoner, became tremulously solicitous of finding out some way whereby 
he might oblige the great man hy refusing to issue the removal order, 
whervby the great man would be carried to the far distant State of 
California, there to reap the dues of hoarded justice. And so the 
little Judge 1 ng and laboriously struggled with the question, and at 
last made the wonderful discovery that the said Huntington had com- 
mi'te | no crime against the said Interstate Commerce Law, because the 
said indictment failed to allege that the said Stone had used the said 
pass in making an interstate transit. True it was that the offense of 
the said Huntington was complete when he issued the pass, and that he 
had done all that he could do to violate the Interstate Commerce Law in 
that respect; yet, as the strikers had prevented the said Stone from 
using the said pass in making an interstate transit, the said law had not 
inf ct been violated. The little Judge did not trouble his little mind 
with the inquiry in what respect the said Huntington could have been 
thought to have done any more, or to have been guilty of any further 
unlawful intent, from the circumstance of the donee of the pass not 
having used it in making an interstate transit. It was all one, in the 
mind of the little Judge, as though the said Huntington had givena 
bribe to a judge, or, perhaps through his ‘‘ friend Colton,’’ had given 
a bribe of ‘* say $25,000,’’ to a legislature in the purchase of a ‘‘ fran- 
chise,”’ and had been indicted for giving the said bribe; in which case 
the indictment would not be good without alleging that the bribee had 
actually put the money to some use, instead of keeping it in his pocket. 
About the same time the Supreme Court of the United States decided 
VOL. XXIX. 48 
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that the said Debs must go to jail for his wickedness in prolonging the 
said strike contrary to the commands of a federal judge; and the said 
Huntington set sail for Europe, where so many rich Americans go, 
And the spectacle of Debs going to jail and Huntington to Europe was 
left to edify the American people. And they talked about it over their 
cups of tea; and while so talking, the fact occurred to them that the 
price of the sugar which they were using in their tea had risen, and 
that the price of the oil which lighted their lamps had risen also. And 
then they thought of the wonderful decision from that great Sanhedrim 
which .has taken upon itself the office of superintending all other 
branches of the government, placing the Sugar Trust, and with it the 
Standard Oil Trust, and all the great manufacturing trusts, above the 
power of Congress and of the people. And they thought also of the 
destruction of the Income Tax Law at the hands of the same great 
tribunal, which destruction had been so much desired by rich men, 
And then they were wicked enough to say that justice in the Federal 
courts is administered only for the benefit of the rich. 


Tur Gorpon-Brown Homicipe Kentucky.— It will be remembered 
that Mr. Gordon, a prominent young gentleman belonging to one of the 
best Kentucky families, caught his wife in flagrante delicto, with young 


Mr. Brown, son of the Governor of Kentucky, and shot and killed both 
of them in the very act; that a coroner’s jury brought in a verdict of 
justifiable homicide, and that a committing magistrate exonerated 
the slayer. Public opinion in Kentucky, and in many other portions of 
our country, fully justifies this official action. It affords an ample illus- 
tration of the truth that laws are useless when opposed by a settled 
public opinion. It was just as well, and better, that the public authori- 
ties released the slayer and declined to prosecute him, than that the 
people should have been put to the scandal and expense of a long trial, 
to end in the farce of an acquittal under the pretense of emotional 
insanity. It would perhaps be just as well if Kentucky had a statute, 
such as exists in Texas, making the killing by an injured husband, of 
the guilty paramour of his wife, when caught in the act of guilt, justi- 
fiable homicide.! The law would then square with public opinion, at 
least until public opinion should be better educated by observing the 
evil effects of such a law, —for example, in cases where a man having 
a prostitute for a wife—a thing not unheard of or even uncommon — 
should inviegle an enemy into her embraces for the mere purpose of 


1 Penal Code Tex., Art. 567. See Price v. State, 18 Tex. App. 474. 
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killing him. It is idle to moralize on a state of public opinion which 
justifies homicide under such circumstances. It exists in point of fact, 
and honest legislation should give effect to it, where it does exist, in a 
statute like that of Texas, unless honest legislation thinks that it ought 
not to exist, and that it can be educated out of existence. It is true, 
as suggested by one of our learned contemporaries, the New York Law 
Journal, that *‘ domestic sanctity, so guarded, is of the same essential 
character as that enjoyed and enforced by the bull bison.’’ But the 
motive of the bull bison is at the foundation of the conception of the 
crime of adultery in all codes, ancient and modern. In all early states 
of society, and in all or nearly all codes, adultery was merely a species 
of theft or robbery. It consisted in one man carrying away, by stealth 
or force, the wife of another man; or obtaining the temporary use of 
her by the same means. El Mahdi conveyed the early notion of the 
offense, in his celebrated letter to Emin Pasha, in which he announced 
that, since establishing his government in the Soudan, he had suppressed 
both robbery and adultery. Indeed, the word adultery seems to have 
been compressed from three Latin words, ad alterius lectum — to the 
bed of another man. In the primary conception of the offense, it was 
committed only by the man; and that was probably the offense which 
the poet Horace had in mind when he praised Augustus for having sup- 
pressed it. This conception of the offense, which tallies with the state 
of public opinion in Kentucky, in Texas, and elsewhere, involves the 
idea of the right of a husband to possess his wife as a kind of chattel, 
and to keep other men away from her, by killing them if necessary. 
Such a conception certainly degrades woman in one sense, but whether 
it may not exalt her in another, is a question about which there is room 
for casuistry. Certain it is that it is a conception with which ‘‘ the New 
Woman ’’ will have nothing to do. 

Before dismissing this disagreeable subject, we wish to refer again to 
the editorial of our learned contemporary, the New York Law Journal, 
in its issue of May 13th, in which it discusses this painful double homi- 
cide in Kentucky, in language with which we sympathize to some 
extent. But our contemporary overdraws the picture when it calls it 
‘““murder,’’ and calls the outraged husband a ‘‘ murderer,’’ and says 
that his act ‘‘is murder, legally and morally, whether the provocation 
be adultery or any other offense,’’ and especially when it describes the 
murder as ‘‘ cold blooded.’’ It was certainly not murder, either legally 
or morally. The offense was only manslaughter at common law. In 
the early stages of English law, the person committing such an offense, 
was, after conviction of manslaughter, entitled to what was called ben- 
efit of clergy, provided he could write, which meant that he was turned 
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over for punishment to the bishop, to whom he generally paid a hand- 
some fine, and was then branded in the hand with acoldiron. We 
understand that, unless recent English statutes have curtailed the 
power of the judge, it is competent for him, after a verdict of man. 
slaughter, to mitigate the punishment almost to nothing, in his mere 

“discretion. Under such a judicial administration, no serious effort 
would have been made to prevent Mr. Gordon from being indicted and 
tried for manslaughter. He would have been convicted almost asa 
matter of course, and the judge would possibly have sentenced him to 
pay a nominal fine and to be imprisoned a week in jail: where — in our 
country — he would have been the guest of the sheriff, dined and wined 
by him at his own table, and allowed to be the recipient of a continued 
ovation at the hands of his admiring friends. Whether the English 
system is better than ours—better than the Kentucky or the Texas 
method — we leave to each of our readers to decide for himself. It is 
clear that such episodes as that which took place in Kentucky tend to 
make violations of domestic sanctity less probable. With such a dan- 
ger menacing them, young gentlemen will be careful about having to 
do with other men’s wives except in the way of honorable and chivalrie 
deportment. 


“ He that doth naught with her, excepting one, 
Were best to do it secretly, alone.” 


DisMIssAL OF THE Hapeas Corpus IN THE Cask or Dess.— Immedi- 
ately before adjourning for the term, the Supreme Court of the United 
States dismissed the writ of habeas corpus which it had granted in the 
case of Eugene V. Debs for the purpose of inquiring into the rightful- 
ness of his imprisonment under the sentence of Mr. Circuit Judge 
Woods,— thus remanding the prisoner of custody of the United States 
marshal at Chicago to serve out the sentence of six months’ imprison- 
ment in jail, which Judge Woods imposed upon him. We fully expected 
this result. In several ‘* notes ”’ in this publication, we outlined the 
principles of law which, if applied, would send Debs and his co-con- 
spirators to jail.1 We do not see anything in the decision of the court 
now rendered, that was not forecast in those articles ; nor are we so vain 
as to take to ourselves any credit at all for foreseeing what the decision 
in this case must be. We have regarded it, all along, as an exceed- 
ingly simple case, and not at all doubtful to the fairly informed lawyer. 


1 See especially our notice of the decision of Mr. Circuit Judge Woods, 29 
Am. Law Rev. 138. 


a 
| 
4 
4 


NOTES. 757 


We do not, therefore, suppose for a moment that anything which we 
have written upon the subject has aided the court in this decision. The 
court is unanimous. If its decision had been otherwise, we should have 
regretted the fact. We have endeavored, in this publication, to uphold 
what we have regarded as the rights of the States against the encroach- 
ments of the Federal judiciary. We regard it as equally important to 
uphold the power of the government to enforce its laws, by its own 
processes and through any of its principal departments, independently 
of State action. Especially do we regard it as extremely important 
that no doubt should be cast upon the principle that the authority of 
the government of the United States, within constitutional limits, is 
supreme over every foot of the territory of the United States, and that 
the exercise of its authority does not depend, in the slightest degree, 
upon State action or permission. 

We are sorry to note that many of the lay publications have fallen into 
the error of supposing that, in rendering this decision, the Supreme 
Court of the United States have afirmed the so-called ‘* omnibus injunc- 
tion’’ issued by the Circuit Court of the United States at Chicago, for 
the violation of which Debs and his associates were sentenced to 
imprisonment. This is a very grave error. ‘The propriety and expedi- 
ency of that injunction could come before the Supreme Court of the 
United States only upon aa appeal; and nothing is better settled, both 
in Federal and State jurisprudence, than that the writ of habeas corpus 
cannot be used as a substitute for an appeal. The only admissible 
inquiry, in this habeas corpus proceeding, was whether the Circuit Court 
had jurisdiction to issue the injunction — not whether it exercised that 
jurisdiction providently, or even legally. if it had jurisdiction, then, 
under principles rlating to proceedings for contempt for violating 
injunctions, which are well settled and which every lawyer ought to 
know, Debs and his associates were properly imprisoned for violating it. 
A court of equity will not tolerate a violation of its injunctionin a case 
where it lad jurisdiction so to proceed, because the contemner may 
think that, in issuing the injunction, it proceeded erroneously. The 
court will not allow a contempt proceeding, agaiust one who has 
despised and violated its process, to be turned into a motion for a re- 
hearing, or a bill of review, in this way. Nor will a higher court, in 
re-examining such a sentence by habeas corpus, indulge in any inquiry 
as to the legality or propriety of the injunctive order which was violated, 
provided the court has jurisdiction to make it. This principle is abso- 
lutely necessary to enable courts to preserve their authority and to 
enforce obedience to their process. So little did this habeas corpus 
decision touch upon the propriety of the so-called ‘‘ omnibus injune- 
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tion,’’ that the court might well have reversed that restraining order, 
if it had been before it on an appeal, without being able to discharge 
Debs under this writ of habeas corpus. 


The opinion of the Supreme Court of the United States is delivered 
by Mr. Justice Brewer. It is, throughout, clear and strong. The 
learned Justice states the points for decision thus :— 


First. Are the relations of a general government to interstate commerce 
and the transportation of the mails such as authorize a direct interference to 
prevent a forcible obstruction thereof? 

Second. If authority exists, as authority in governmental affairs implies 
both power and duty, has a court of equity jurisdiction to issue an injunction 
in aid of the performance of such duty? 


He sums up the conclusions of the court in the following very clear 
and forcible language :— 


We hold that the Government of the United States is one having jurisdic- 
tion over every foot of soil within its territory, and acting directly upon each 
citizen; that while it is a Government of enumerated powers, it has within the 
limits of those powers all the attributes of sovereignty; that to it is committed 
power over interstate commerce and the transmission of the mail; that the 
powers thus conferred upon the national Government are not dormant, but have 
been assumed and put into practical exercise by the legislation of Congress; 
that in the exercise of those powers it is competent for the nation to remove 
all obstructions upon highways, natural or artificial, to the passage of inter- 
state commerce or the carrying of the mail; that while it may be competent 
for the Government (through the executive branch and in the use of the entire 
executive power of the nation) to forcibly remove all such obstructions, it is 
equally within its competency to appeal to the civil courts for an inquiry and 
determination as to the existence and character of any alleged obstructions, 
and if such are found to exist, or threaten to occur, to invoke the powers of 
those courts to remove or restrain such obstructions; that the jurisdiction of 
courts to interfere in such matters by injunction is one recognized from ancient 
times and by indubitable authority; that such jurisdiction is not ousted by the 
fact that the obstructions are accompanied by or consist of acts in themselves 
violations of the criminal law; that the. proceeding by injunction is of a civil 
character, and may be enforced by proceedings in contempt; that the penalty 
for a violation of such injunction is no substitute for and no defense to a pros- 
ecution for any criminal offenses committed in the course of such violation; 
that the complaint in this case clearly showed an existing obstruction of arti- 
ficial highways for the passage of interstate commerce and the transmission of 
the mail—an obstruction not only temporarily existing, but threatening to 
continue; that under such complaint the Circuit Court had power to issue its 
process of injunction; that it having been issued and served on these defend- 
ants, the Circuit Court had authority to inquire whether its orders had been 
disobeyed, and when it found that they had been then to proceed under section 
725, Revised Statutes, which grants power to punish, by fine or imprison- 
ment, * * * disobedience, * * * by anyparty * * * or other per- 
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son, to any lawful writ, process, order, rule, decree, or command, and enter the 
order of punishment complained of; and, finally, that the Circuit Court having 
full jurisdiction in the premises, its finding of the fact of disobedience is not 
open to review on habeas corpus in this or any other court. 


‘* SenpeE. ’’ — The Supreme Court of Georgia having used this word 
in a recent case,' referring to the addressee of a telegraphic message, 
the learned editor of the West Virginia Bar takes exception to it, say- 
ing: ‘‘ Our legal literature is sorely burdened with enough such verbal 
monsters, which must be endured because they can’t be gotten rid of ; 
but let us not coin any more of them.’’ We submit that the word 
“sendee’’ has been coined, out of necessity, to avoid a circum- 
locution; that it is the natural opposite of the word ‘‘ sender,’’ when 
used in connection with the transmission of messages by telegraph ; 
that, as such, both its natural and its legal meaning are quickly under- 
stood; and that the coining of it is hence perfectly justifiable. If our 
language were ruled by the purists and the lexicographers, it never 
would take a step forward. Twenty years ago, in the Southern Law 
Review, we were ass enough to criticise Dr. Wharton for using the word 
“ contractual.’” It was then a ‘‘ monster ;’’ but now all lawyers and 
judges are using it. The word ‘‘sendee’’ strikes us as a somewhat 
barbarous visitor, the first time he pokes his head into our door; but 
he is not more barbarous than vendee, mortgagee, and a hundred others 
that end inee. We getall these words from the French, and the French 
form for the masculine gender is a single e with an acute accent, such 
as we still use in ‘‘ employé.’’ Our form, which uses the ee, is really 
the French feminine form, or would be if there were an acute accent 
over the first e. The truth is that our language is an aggregation of 
barbarisms. It is a composite language, derived immediately from the 
Saxon, the Danish and the French; and through the French from the 
Latin, and in some cases through the Latin from the Greek, and even’ 
from the Sanskrit. But nevertheless it has the reputation of being the 
most powerful of the modern languages, —the best adapted for the 
quick and certain conveyance of the strong ideas which characterize 
the race which uses it. It will continue to be so as long as new words 
are freely invented to fitnewmeanings. No writer ought to be ashamed 
or afraid to launch a new word, where it conforms to the analogies of 


1 Western Union Telegraph Co. v. French and the Latin to the Greek, in 
Mansfield, 20 S. E. Rep. 650. which last language it means shadow- 
2 We have been told that the word tail. 
squirrel can be traced through the 
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our language and is necessary to attain directness of expression and to 
avoid circumlocution. We, however, quail before the word ‘ electro. 
cute.’”?’ We draw the line on that word. We admit that it is g 
‘“monster.’’ We feel like dealing with it as Josh Billings said he 
would deal with a nest of alligator’s eggs if he should come across 


them when the old alligator was not on: ‘thatch them out with 


a 


Our Speech on THE FLoor or THe Last House or Representa- 
Tives.— The American Law Review succeeded in getting in a little 
speech in the last House of Representatives through the kindness of 
Hon. Winiram A. Harris (Pop.), of Kansas. It was in the form ofa 
fragment of the speech delivered by the Review before the Bar Asso- 
ciation of Kansas, and not the bett: r one which it delivered before the 
Bar Association of Virginia. Mr. Haris was speaking ably and fore- 
ibly on the subject of the relation of the Government to the Pacific 
Railroads,— to a lot of men, a company — 


*¢ Built in the eclipse and rigged with curses dark.”’ 


In the course of his speech he made the following slight deviation, 
for which we thank him :— 


I want to speak now in connection with the feeling that has grown up in this 
country that I think is to be deplored by every patriotic man. It has become 
fashionable to assume that that feeling exists only with ‘‘ greasy mechanics” 
and “ hayseed socialists *’ and “men who never had a discount in their lives.” 
Men of that class are supposed to be those who are dissatisfied, who are 
criticising, and who are finding fault. 

I have in my hand an address of a distinguished lawyer of St. Louis, Mo., 
Mr. Seymour D. Thompson, delivered to the Bar Association of Kansas on 
January 25, 1892. A distinguished lawyer delivering an address on the abuse 
of corporate power to a body of lawyers. He supported every statement with 
citations. He had a critical audience, and there were men who were capable 
of detecting the slightest error either in the statement of facts, in the logic, or 
in the argument. So far as I have ever heard, his position and his address has 
been uniformly indorsed by every one of the able men who listened to him; and 
I desire to read it simply as an index of the feeling which has grown up in this 
country. ; 

Mr. Lyncn: Who is it? 

Mr. Harris: Seymour D. Thompson, of St. Louis, one of the most distin- 
guished lawyers in the State:— 

‘For many years the question has been addressing itself to the American 
people, and pressing with more and more earnestness for a decision — whether 
the corporation is to rule the State, or the State the corporation. Corporations 
have been multiplying with an accelerated rapidity, and invading and appropri- 
ating every field of industry. Their promoters have purchased, by bribery and 
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corruption, exclusive privileges from the temporary tenants of legislative 
power, and judicial casuistry has made these privileges irrepealable and 
endowed them with immortality. 

* * * * * * * * * * * * * * * * 

“ At every step in this baleful progress they have had the aid of the only 
branch of our national government which is non-elective, which is in no prac- 
tical sense responsible to the people or to anyone for its acts, and whichis 
totally out of touch with the people in its sympathies — the Federal judiciary. 
Individual members of that judiciary have struggled for popular rizht, but 
they have been overborne by the general current. The progress of usurpation 
has been as steady in one direction as the operation of that mechanical con- 
trivance called the ratchet, or as the march of a glacier, or the southward 
movement of the gr at and wonderful Russian nation to execute the will of 
Peter. Jurisdiction has been seized on casuistic pretenses; the riglt of trial 
by jury has been set aside in vast reaches of country; the courts have g me 
into the business of the common carrier; the by laws of corporations have 
overtopped in the judicial estimation the legislation of States which were once 
called sovereign; and constitutional ordinances, earned on the field of Lattle 
and intended as charters of human liberty, have been turned into the shield of 
incorporated monopoly.” 

In conclusion, he says what the remedy must be:— 

« They must cease their attempts at regulating corporaticns by their own 
State legislation, aud must renew those attempts in the halls of national legis- 
lation. The first step will be to get rid of a Senate which at present is but little 
better than a collection of the lawyers and the agents of corporations.” 

(Laughter. 

“They should be unseated and expelled, as the money changers were driven 
out of the temple. A Senate elected by the people must be substituted in 
their stead, and this is sure to happen in the near future. But two or three 
more decisive steps in judicial usurpation will lead to the election of the Federal 
judiciary.” 

{Applause.] 

“ It will require but a few more original-package decisions and Minnesota milk 
decisions to bring about that result. In the meantime the people must change 
the channel of their action. It is obvious that State legislation can no longer 
cope with great corporations. It is further obvious that great corporations, 
such as a railroad company carrying on its business in different States, ought 
not to be subjected to different rules in different State jurisdictions, but ought 
to be governed by uniform laws and rules prescribed by the general govern- 
ment. Precious as is the principle of local self-government, we must confine 
it to merely local matters. We have outgrown the tribal theory. If the men 
that made the Federal Constitution could have foreseen the steamboat, the 
railroad, the telegraph, and the telephone, they would not have left as much 
power in the hands of the States, and they would have placed more power in 
the hands of the general government. The general government ought to have 
plenary power over the subject of commerce — not merely interstate commerce, 
but over the whole subject of commerce. This should include the capacity to 
give us a general commercial code and to regulate the corporatiuns in the 
interests of the people by uniform laws.”’ 


| 
t 
| 


762 29 AMERICAN LAW REVIEW. 


It is simple justice to the Kansas Bar Association to say that, while 
the customary resolution of thanks to the speaker, moved by Chief 
Justice Horton, was courteously passed, nem. con., the address was not 
received with the joyous enthusiasm which greeted the effort of the 
same speaker before the Alabama State Bar Association a year or two 
before. The Kansas Bar Association did not elect the speaker an hon- 
orary member, unanimously and by a standing vote, as did the Alabama 
body. Nor was the conclusion of the speech greeted with more than a 
faint pounding of feet, and that entirely in the Populist corner, aided 
by one or two subsidiary Democratic hoofs. But when we now reflect 
upon the fact that we were able, through the eloquent mouth of Repre- 
sentative Harris, to repeat the most flagrant portion of that speech, as 
a sort of funeral oration to a repudiated and dying House of Repre- 
sentatives, amid both ‘‘laughter’’ and ‘‘ applause,’’ we feel better 
satisfied. 


State Reeviations: Vatipity or StatuTes PROHIBITING THE 
Sate or Ivrrations or Butrer.— Some of our contemporaries are not 
pleased with the decision of the Supreme Court of the United States in 
Clumley v. Massachusetts,! and they do not share with us our admiration 
for the strong opinion, presenting the views of the majority of the 
court, written by Mr. Justice Harlan in that case. The New York Law 
Journal regards that decision, and also the division of the same court 
upon the question of the validity of the Income Tax Law, as evidences 
of the conservatism or timidity of judges in setting aside statutes on the 
ground that they are unconstitutional. Our learned friend, the editor 
of the Central Law Journal, has evidently not changed his views since 
he represented the unsuccessful party in one of the leading oleomar- 
garine cases;? and by a very able presentation of the oleomargarine 
side of the constitutional question there involved, succeeded in divid- 
ing the Supreme Court of Missouri. In a recent issue of his journal, 
speaking of the decision in Clumley v. Massachusetts, he says :— 


As the law in question does not put the prohibition on the ground of public 
health, but merely on the ground that the article looks like butter, the view of 
the majority of the court would sustain any State law which prohibits the sale 
of things on the score of their appearance. Thus the importation of worsteds 
might be prohibited because they look like woolens, or the sale of oak if it looks 
like walnut, or of steel if it looks like iron. We confess to a decided leaning 
in the direction of the contention of the dissenting judges. 


1155 U. S. 461. See 29 Am. Law 2 State v. Addington, 77 Mo. 110; 
Rev. 125. affirming s. c. 12 Mo. App. 214. 
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STATUTES ON THE SuBJECT OF Corporations. — In the advertisement 
of a recent work on corporation law the following passage occurs :— 


The Constitutional and Statutory provisions of the Unitéd States, all the 
States and the Territorial Statutory provisions, are given in a comprehensive 
synopsis. 


This advertisement is calculated to create the erroneous impression 
that an author who has treated of the law of corporations in two volumes 
of twenty-four hundred pages, has been able to give a comprehensive 
synopsis of all the constitutional and statutory provisions relating to 
that most extensive and complex subject. Several years ago the writer 
of this note, then engaged in writing a work on the law of private cor- 
porations, made a survey of the constitutional and statute law relating 
to that subject, and found that it could not be printed, if collected, in 
less than six volumes, each about the size of the Revised Statutes of the 
United States. 


| 

| 
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NOTES OF RECENT DECISIONS. 


Law: Exemprion rrom ‘TAXATION — EXEMPTION oF 
Burtpine anp Loan Associations: — The constitution of Illinois pro- 
vides, among other things, that — 


The general assembly shall provide such revenue as may be needful by levy- 
ing a tax by valuation, so that every person and corporation shall pay a tax in 
proportion to the value of his, her, or its property, such value to be ascertained 
by some person or persons to be elected or appointed in such manner as the 
general assembly shall direct and not otherwise. 


With this provision in force, the legislature of that State endeavored, 
in as tatute relating to homestead loan associations, to exempt the 
shares of stock and notes of such associations from taxation, and in 
order to make sure of achieving this result, it placed its reasons there- 
for in the statute, so that it reads as follows:— 


Corporations organized under this act being of the nature of co-operative 
associations, therefore no interest, premiums, fines or interest on such prem- 
iums that may accrue to said corporation, according to the provisions of this 
act shall be deemed usurious; and the same may-be collected as other debts of 
like amount may be collected by law in this »tate, aud all money paid to such 
corporations being at once loaned out and placed into taxable property, and the 
shares of stock and notes provided for ia this act being simply evidence as to 
where such money has been placed, therefore such stock and notes shall not 
be subject to taxation. 


It will be perceived that those reasons are the usual reasons advanced 
by the economists against double taxation — against taxing both sides 
of the ledger, the credit side and the debit side, taxing the land and 
also the mortgage that covers it, taxing the capital of the corporation 
and also the shares that represent it. It is equally plain that, on the 
same reasoning, the s'ock and notes of every other corporation might 
be exempted from taxation in the face of such a constitutional pro- 
vision; since it can be proved to a demonstration that the taxing of 
them is the mere taxing of credits, which always results in double 
taxation. It is equally clear that the makers of the constitution of 
Illinois did not intend to leave it open to the legislature of that State to 
exempt one species of corporations from taxation, and to lay similar 
taxes upon other corporations. The Supreme Court of Illinois have 


H 
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accordingly, after much consideration, held that the above statute is 
unconstitutional. The opinion is written by Mr. Justice Craig, and 
appears to have received the unanimous concurrence of the court. 


ConsTITUTIONAL Law: — PLumpBers 
7o Pass AN EXAMINATION AND BE LiceNsED.— In the case of People v. 
Warden of City Prison,! the Court of Appeals of New York have, by a 
very badly divided court, four judges against three, held that a statute 
of that State? which created a board for the examination of plumbers, 
and which forbids any person to exercise the calling of a master plumber 
without passing an examination before said board, is a valid exercise of 
the police power; since the work of plumbing, or rather of sanitary 
engineering, is essential to te comfort and health of the inhabitants of 
cities. The court reasoned that the act is not void, as restraining the 
liberty of pursuit and of private contract, that is to say, as restraining 
individuals from working as plumbers, since it ap) lies only to master or 
employing plumbers. Nor does the fact that the act applies only to 
master or employing plumbers, and that two of the five members of the 
examining board are required to be employing plumbers, render the act 
void, as creating a monopoly. Nor does the fact that the board may 
act unfairly or oppressively in the examination of applicants constitute 
a ground for assailing the validity of the act, since it provides for the 
appointment of an impartial board. From all these propositions Peck- 
ham, O’Brien and Bartlett, JJ., dissented. 


ConstituTIonAL Law: Porice Recuiations — VAuipity or STATUTES 
RecutatinG Tenement Hovses. — Great importance has been attached 
in the publie prints to the recent decisions of the Court of Appeals of 
New York in the case of the Health Department of New York v. Trinity 
Church.’ - Briefly stated, the court upholds, on the ground of its rela- 
tion to the public health, the validity of a statute which prescribes that 
every tenement house in New York City, erected or converted afier 
May 14, 1867, shall have Croton or other water furnished at one or more 
places on each floor, occupied or intended to be occupied by one or more 
families; and that all tenement houses shall be provided with a like 
supply of water by the owners thereof, whenever they shall be directed 


139 N. E. Rep. 686; affirming s. c. 2N. Y. Laws, 1892, ch. 602. 
30 N. Y. Supp. 1095. : 3 39 N. E. Rep. 833. 
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so to do by the Board of Health.! Commenting upon this decision, 
the New York Evening Post says: — 


It is not very creditable to Trinity Church that it should have fought up to 
the Court of Appeals an order of the Board of Health directing it to put water 
on every floor of two houses in Charlton street. Its defense was worthy of 
Dodson & Fogg, for it consisted in the allegation that the houses were not built 
as tenement-houses, and were not “ tenement-houses’’ within the statute, but 
simply old-fashioned dwelling-houses let out in floors to families, who all had 
the privilege of access to hydrants in the back yards, from which they could 
draw their water on winter mornings. In one there were three families, and in 
the other six. The Courtof Appeals has dismissed the church’s appeal, but it is 
melancholy that a court of law should have had to pass on it; for what better 
use of the church’s money could have been made than supplying the poor with 
water, and what worse presentation of Christianity to the poor could have been 
made than the spectacle of a rich church denying water to the poor, on the plea 
of expense? There is somebody connected with Trinity Church who forgets 
that it is the duty of a church to set a good example of Christian virtues, and 
not simply to show a good leger. 


ConstituTIonAL Law: Po tice ReGuLations — VALipiTy OF STATUTE 
Luntixe Hours or Femate Lasor.—In the case of Tilt v. People? 
the Supreme Court of Illinois have held that a statute providing that 


**no female shall be employed in any factory or workshop more than 
eight hours in any one day, or forty-eight in any one week,’’ is unconsti- 
tutional as abridging the constitutional right to freedom of contract, and 
liberty of pursuit. In the case of Low v. Rees Printing Co.,> the 
Supreme Court of Nebraska hold a so-called eight-hour law unconstitu- 
tional, although it applies to both sexes and to all classes of labor, 
except agricultural and domestic. The Supreme Court of Nebraska, 
in a proceeding entitled In re the Light-Hour-Law,* have reached 
the same conclusion. On the contrary, a statute of Massachusetts® 
which prohibits the employment of all persons under the age of 
eighteen, and of all women, in laboring in any manufacturing establish- 
ment more than sixty hours per week, has been held to violate no con- 
tract between the Commonwealth and a manufacturing corporation, 
implied in its charter, nor any other right reserved under the constitu- 
tion of the State to the individual citizen, and has been declared to be 


1 The decision reverses the decision 2 Not reported at the time of this 
of the Court of Common Pleas, which writing except in the newspapers. 
will be found in 17 N. Y. Supp. 510. 3 59 N. W. Rep. 362. 

Bartlett, J., dissented. 4 39 Pac. Rep. 328. 
5 Mass. Stat. 1874, ch. 221. 
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a proper health and police regulation. The court say: ‘‘ It does not 
forbid any person, firm, or corporation from employing as many per- 
sons or as much labor as such person, firm or corporation may desire ; 
nor does it forbid any person to work as many hours a day or a week 
as he chooses. It merely provides that in an employment, which the 
legislature has evidently deemed to some extent dangerous to health, 
no person shall be engaged in labor more than ten hours a day or sixty 
hours a week. There can, be no doubt that such legislation may be 
maintained either as a health or police regulation, if it were necessary 
to resort to either of those sources for power.’’! 

Commenting upon the Illinois decision first above stated, the Spring- 
field (Mass.) Republican says :— 


If this be the case, then ten-hour laws as well as eight-hour laws, and apply- 
ing to men as well as to women — all laws, in fact, which restrict the right of 
employer and employé to contract for what hours of labor they may agree 
upon — are invalid under a constitutional provision guaranteeing to each per- 
son the possession of life, liberty, and property, within the law. Such a con- 
clusion as this in Massachusetts would upset the act of 1882 prohibiting the 
employment of women in manufacturing establishments more than ten hours a 
day, the act of 1890 prohibiting the employment of women in manufacturing 
establishments between the hours of ten o’clock at night and six o’clock in the 
morning, the act of 1890 making nine hours a day’s work for all workmen and 
mechanics employed by the State or cities or towns, and the act of 1891 limit- 
ing the hours of work in factories for both men and women to fifty-eight a 
week. It will be seen that the decision is a very far-reaching one, and hits some 
of the most important factory legislation enacted or contemplated in the several 
States. On the same line of reasoning, the United States Supreme Court would 
have to pronounce the Federal Eight Hour Law unconstitutional. We question 
whether this decision of the Illinois court can be made to stand, or will be fol- 
lowed in other States. Massachusetts prohibits the employment of children 
under thirteen years of age in factories and mechanical establishments. The 
purpose of this act is to protect nature in its work of bringing the children up 
toa strong and healthful maturity. If the State can do that, cannot the State 
for the same general purpose limit and restrict the work of women? and if the 
State can do that, cannot the State also limit the hours of labor for men as 
well, on the ground of seeking to promote the physical and moral welfare of 
the laboring class? This is a question, and it is one the Illinois Supreme Court 
practically ignores. 


In language still more severe, under the head of ‘* The Ghastly Irony 
of Protecting Lazarus at the Expense of the Dives,’’ the Times-Herald, 
(Chicago) says: — 


In some mysterious way the Supreme Court discerns in the law which pro- 
hibits women from working more than eight hours a day in factories, an attempt 


1 Com. v. Hamilton Manufacturing Co., 120 Mass. 383, 384. 
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to deprive them of liberty or property. Their ability to labor is their property, 
argues the Supreme Court; their right to sell this labor upon any terms is one 
of their liberties; wherefore if the State attempts to limit their right to sell 
their labor it deprives them of both liberty and property. To the layman it 
would seem that this deprivation — if it be a deprivation — was made by due 
process of law, as the constitution prescribes, the legislature and governor 
having joined in it. The court, in its supreme wisdom, however, does not seem 
to have taken this view. Now, accepting as good law this decision of the 
Ilinois Supreme Court, let us consider to whatitmay lead. Of course, further 
regulation of the sweat-shop evil is made wholly impossible; for if a woman 
may not be restrained from agreeing to work ten hours,,she cannot be stopped 
from contracting to work in fetid and pestilential places. Nor does the ques- 
tion of sex materially enter into the problem. This sacred right of contract 
applies equally to men and women. The Illinois court has already declared 
that a man may agree to work and take in payment “ truck store’’ orders. It is 
questionable whether, under the same construction of the law, a man would not 
be upheld by the Supreme Court of the State of Illinois in selling himself into 
absolute slavery for the period of his life. Time was that women labored in 
the coal mines in England. In Stygian darkness, amid rough and uncouth men, 
clad in a single garment, they werked as beasts of burden, dragging coal-laden 
carts. The conscience of the English people was stirred, and, by law, prohibi- 
tion of this form of female labor was effected. Had the worshipful judges of 
the tupreme Court of Illinois been in authority in England, they would have 
cried halt. They would have asserted that the right of woman to unsex 
herself, to accept hard and disgraceful terms of employment, to 
enter into competition with her husband, or her father, or her 
brother, was inaleinable, and that a just and benevolent government should not 
intervene to prevent her selling herself for hire upon such terms as a hard 
purchaser might fix. There isa ghastly sort of irony in the attempt of the 
Supreme Court to explain or excuse its decision upon the plea that it is protect- 
ing the rights of weak individuals with labor to sell. Of course, a judicial tri- 
bunal cannot be expected to take cognizance of the fact that working people, 
in so far as they are represented by labor organizations and earnest but unoffi- 
cial friends of the laboring classes, urged the enactment of the law, and that 
millionaire firms attacked its constitutionality. These things cannot, perhaps, 
be brought within the official purview of a court; but they can and shall be 
presented to the people. What a mockery it is to read that the Supreme Court 
has demolished this humane, this civilizing law, on the plea that it robs the poor 
of their right to sell their labor as they will. Dives demands protection, 


The court accedes to his demand, but pleads that it acts in the interest of 
izarus. 


Carurers oF PassenGers: NEGLECTING AN InsPECTION OF VEHICLES 
AFTER WaRwNING BY PassencerR — The decision of the Supreme Court of 
Louisiana in tie case of Jrelson v. Southern Pac. R. Co., is to the 
effect that where a passenger train is in motion, and a passenger thereon 


1 7 South. Rep. 800. 
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is aroused from sleep by an unusually loud noise and a jolt which makes 
the coach jump, and he thereupon informs the conductor of what he 
has heard and felt, and the conductor does not stop the train for an 
inspection, but makes no other inspection than such as can be made 
with the train in motion, which the complacent court is pleased to call 
a ‘reasonable inspection,’’ and thereafter the train is derailed in con- 
sequence of a broken wheel, a passenger who is injured by the derail- 
ment cannot sustain an action for damages against the company, bat it 
is damnum absque injuria. The well known rule of law which puts 
upon the carrier of passengers the obligation to bestow, in the conduct 
of his business, the highest degree of care of which the human mind is 
cap:ble, is thus grossly violated. Nor can one word of excuse be 
found for such a decision, even under the rule of some jurisdictions 
which requires the carrier to exercise no more than ordinary or reason- 
able care; since what is reasonable care under such circumstances is a 
care proportinate to the risk to be run, to the consequences of the 
neglect of any known precaution, and to the enormous calamity which 
will accrue from such an accident arising from such a neglect. 


Nersance: tHe Use or a Prano.-—In Feeney v. Bartoldo,! 


the Court of Chancery of New Jersey granted a preliminary injunction 
to restrain a saloon keeper from playing a piano in his saloon after nine 
o'clock at night, upon a showing that it prevented the occupant of an 
adjoining dwelling from sleeping. 


Terecrarn Compantes: ror Mistakes Cavustne Loss or 
Prorits.— In the recent case of Hughes v. Western Union Telegraph 
Co.,? the Supreme Court of North Carolina put forth the remarkable 
proposition that a telegraph company is not liable for a mistake in the 
transmission of a telegram relating to the prices of a designated stock, 
by reason of which the addressee is induced to sell such stock, where 
he gets the market value therefor, although if the telegram had been 
properly transmitted he would not have sold, and although he subse- 
quently purchased other shares at an advanced rate. This case 
advances the feeble proposition that the plaintiff was not damaged, in 
theory of law, because he sold his shares at their market value, that 
being what, to the law, appears to be the exact equivalent for that which 


1 30 Atl. Rep. 1101. 2 114N.C. 70.; s.c.19 S. E. Rep. 100. 
VOL. XXIX. 49 
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he sold,—a wild notion which would cut off every action for damages 
against telegraph companies where, through their mistakes, their cus- 
tomers have been led into buying or selling shares or other property, 
to their loss, provided they bought or sold them, as would almost 
always be the case, at their market value at the time. Under this theory, 
if the shares of stock possessed by a man happen to be, through some 
peculiar circumstance, abnormally low, and he is induced to sell them 
at this low price, in consequence of false information transmitted to him 
by a telegraph company, and they immediately thereafter rise in value, 
he cannot recover damages for his loss, because, no matter to what point 
they may have been depressed, or by what circumstances, at the time 
when the false information frightened him into selling them, what he got 
for them is conclusively presumed in law to have been their real value. 
The court regard the damage suffered by the person thus frightened 
into selling his property to his loss, as too remote, contingent and spee- 
ulative, and they refuse to indulge in a speculation as to what might or 
might not have happened if the message had been correctly transmitted. 
It was sufficient for the court that it did not induce the addressee to 
buy, and that he sold the shares at their market value. This decision 
is believed to be a negation of the doctrine of every well considered 
case bearing upon the subject, and it is contrary to the most obvious 
suggestions of natural justice. 


CORRESPONDENCE. 


CORRESPONDENCE. 


LAY JUDGES IN PENNSYLVANIA. 


To the Editors of the American Law Review: 


In the May-June number of your excellent Review, Mr. Irving Browne, in 
writing of “‘ The New York Court of Errors,’’ says:— 

So far as I know there has been but one other court in this country composed of per- 
sons not lawyers, and that is the Court of Errors and Appeals of New Jersey,” etc. 

Mr. Browne has evidently overlooked the State of Pennsylvania, in which, 
until a recent period (and possibly yet), there was a Circuit Court of Oyer and 
Terminer, presided over by a president judge, and in which, each county in 
the circuit or district elected two associates who sat with the president judge 
when he held court. These associate justices were almost invariably laymen 
(and very frequently very lame men so far as either legal or general information 
was concerned), but they were judges all the same; and the more erudite and 
profound the president judge was, the more seriously he consulted his asso- 
ciates even on questions of Jaw. 

I remember a story current in Pennsylvania many years ago, of a Yankee 
who, happening in during a session of the court in one of the Northwestern 
counties, and observing the constitution of the tribunal, was struck with an 
idea, and, on returning to his hotel, said to the landlord, ‘‘I say, I would like 
to take a contract to supply your State with associate judges a great deal 
cheaper than the present system.’’ Mine host asked him how he would go about 
it; to which he replied, ‘“‘ I would make two wooden men for each county and 
make them so they could nod.”’ 

Very truly yours, 


H. F. Curisty. 
Cat. 


RIGHT OF AN ATTORNEY, AS AGAINST HIS OWN CLIENT, TO ENTER 
INTO A “CONSENT DECREE,” FIXING HIS OWN FEES. 


To the Editors of the American Law Review: 


The Supreme Court of Oregon has recently, in the case of Schmidt, Trustee, 
v. The Oregon Gold Mining Co.,! made a new departure in the law governing 
the relations between attorney and client, which, if followed elsewhere, will be 
productive of serious consequences. 

Schmidt, as the trustee named in three mortgages on certain mines and 
machinery situated in Oregon, given by the Oregon Gold Mining Company to 


1 Pacific Law Rep., vol. 40, No. 7, p. 406. 
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secure bonds executed by it, brought an action to foreclose. None of the pria- 
cipal of the bonds, and only one installment of interest on the first mortgage, 
had been paid, and the first mortgage was past due when the action was 
brought. The mortgages all contained the usual clauses precipitating the 
maturity of the principal on the non-payment of two installments of interest, 

The court below referred the case to a referee, who reported in favor of the 
plaintiff’s claim, and that defendant’s counsel consented to a judgment in favor 
of plaintiff, as prayed in the complaint. At the trial in the lower court, the 
defendant’s counsel consented in open court to a judgment and decree as 
prayed ‘and that in said judgment and decree the court shall fix * * * the 
plaintiff’s attorney’s fees at such sum as the court may find reasonable for the 
services rendered * * * and that the plaintiff’s attorney’s fees shall bea 
preferred lien upon the mortgaged property of the defendants and the proceeds 
thereof.’? The court then proceeded to fix the amount of the fees at $5,500.00, 
and gave the plaintiff judgment (in addition to the amount of the debt) for this 
sum ‘in trust for T. Calvin Hyde, and T. H. Crawford, plaintiff’s attorneys 
herein.” 

Under this decree the mines and machinery covered by the mortgages sold 
for $9,000.00; the costs of suit and of making the sale amounted to $939.14, 
leaving the net result of the sale $2,560.86. The lower court having set aside 
the sale, the plaintiff appealed from the decree, and the Supreme Court dis- 
missed the appeal on the ground that the decree was rendered ‘‘ by consent.” 
An able petition for a rehearing was filed by Messrs. Dolph, Nixon & Dolph, 
and promptly overruled by the court. 

Two questions are necessarily involved in this decision: Was this decree a 
consent decree in so far as it fixed the amount of attorneys fees, and declared 
the plaintiff a trustee for his lawyers, and made their claim “‘ a preferred lien” 
on the mortgaged property; and, second, had the lawyers of the plaintiff the 
right to make such a consent in their own favor, and against their clients? I 
am confident that every unbiased person will answer both these questions in the 
negative. 

The decree does not purport on its face to have been a consent decree so far 
as the plaintiff was concerned; and it appears that he was not personally present 
in court, for the decree recites that he appeared “‘ by T. Calvin Hyde and T. H. 
Crawford, of Counsel ”’ 

The only consent was the recited consent of the defendant, “ that a judg- 
ment and decree may be here now made and entered in this cause in favor of 
said plaintiff * * * as prayed in plaintiff's complaint, and that in said judg- 
ment and decree the court shall fix the * * * plaintiff's attorneys’ fees at 
such sum as the court may find reasonable for the services performed, and 
that the * * *  plaintiff’s attorney’s fees shall be a preferred lien on the 
mortgaged property and its proceeds.’? Not one word in the judgment justifies 
the contention that the plaintiff consented in any way to the fixing of the fee, 
the declaration of the trust and the preferred lien. Indeed, the court virtually 
admits this and declares that ‘‘ this court will presume the consent of the 
plaintiff to the entry thereof (of the judgment) in that form.” The reason 
given for this extraordinary judicial presumption is that the plaintiff did not 
call to the attention of the lower court ‘the errors and irregularities” of the 
decree, so that of its own motion it could correct them, and that his failure 
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was not “ fair treatment of the court below.’? Now when it is remembered 
that the plaintiff was three thousand miles away when the decree was rendered, 
aud that the record does not show that he was informed of its rendition, during 
the term of the court at which it was rendered and while it was under the con- 
trol of the judge, it seems hardly ‘‘ fair treatment” to the plaintiff to presume 
that he consented to this monstrously exorbitant fee, and to the gross breach 
of trust involved in consenting to postpone his cestuis que trustent to the pre- 
ferred lien of these legal sharks. 

The fact is that there was never any service rendered of any consequence, or 
which required the exercise of any unusual professional skill. The mortgages 
were executed in due form, properly acknowledged, admitted to record in the 
county of Oregon in which the lands lay, and were exhibited with the complaint. 
The answer filed was a general denial of the affirmative allegations of the 
plaintiff, and did not set up any fraud or mistake in the execution of the bonds 
and mortgages, nor rely upon any payment thereof. Indeed, such an answer, 
in most courts, would have been stricken out on motion, as a sham plea; and in 
view of the Oregon statute, which provides that “ every conveyance acknowl- 
edged or certified in the manner hereinbefore prescribed shall be read in evi- 
dence wi! hout further proof thereof’?! and the condition of the record as above 
stated, the defense might be regarded as of a frivolous and utterly unsubstantial 
nature. 

The pretext that the plaintiff consented to the imposition of this charge upon 
him, seems to me too absurd upon its face to receive the slightest considera- 
tion. Indeed, the supposition that the plaintiff consented is clearly contra. 
dicted by the recital of the decree, which shows that he appeared by T. Calvin 
Hyde and T. Hf. Crawford as attorneys. 

Nor is a decree between the plaintiff and the defendant the usual, customary, 
or even legitimate place for a supposed agreement between the plaintiff and his 
counsel as to the counsel’s compensation. Such matters are matters en pais, 
and have no proper place in a decree declaring the legal rights in reference to 
a controversy between the plaintiff and the defendant. The average judicial 
mind will not bear the strain incident to the indulgence of the presumption 
that a non-resident plaintiff, represented, as recited in the decree, only by 
his lawyers, entered into a solemn agreement in open court, with these lawyers, 
by which he transferred the property and rights of his cestuis que trustent to 
these lawyers. 

The other question seems equally easy of solution, and it is plainly stated. 
Has the lawyer of a non-resident litigant, the implied authority, resulting from 
his employment, to enter into a solemn contract of record between his client 
and himself, and in his client’s absence, by which he and his client agree that he 
shall be paid a stipulated sum for his services, the lawyer being the only real 
actor in the transaction? 

It almost seems puerile to cite authorities upon so plain a point as this; but 
asa court of last resort of a sovereign State has declared that this may be done, 
it may be well to cite a few authorities upon the subject. 

Attorneys at law have, by reason of their retainer, no implied authority to 
compromise a pending suit between their employer and third parties; a fortiors, 


1 2 Hill, Sec. 3023. 
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they have no authority to agree with themselves on behalf of their client 
that their compensation shall be a particular sum for a particnlar service, 
Both in England and America the principle is well established that the attorney 
has no implied authority to compromise his client’s case. In the celebrated 
ease of Swinfen v. Lord Chelmsford,! the court said, speaking through Chief 
Baron Pollock: — 

“ We are of opinion that although the counsel have complete authority over 
the suit, the mode of conducting it, and all that is incident to it— such as 
withdrawing the record, withdrawing a juror, calling no witnesses, or select- 
ing such as in his discretion he thinks ought to be called, and other matters 
which properly belong to the suit and the management and conduct of the 
trial — we think he has not, by virtue of his retainer in the suit, any power 
over matters that are collateral to it. For instance, we think, in an action for 
a nuisance between the owners of adjoining land — however desirable it may 
be that litigation should cease, by one of the parties purchasing the property 
of the other, — we think the counsel have no autho ity to agree to such a sale, 
and bind the parties to the suit without their consent; and we think that such 
an agreement would be void with respect to the case before us. We consider 
that this was the decision of the Master of the Rolls and of the Lord Justices 
on Appeal, and was the opinion of Mr. Justice Crowder when the case was 
before the Common Pleas ”’ 

The same principle was declared by the Supreme Court of the United States, 
speaking through Ch. Justice Marshall, in Holker v. Parker,? by Tilghman, Ch, 
J., in Huston v. Mitchell,® and in very many subsequent cases. Indeed it has too 
long been a settled principle of American jurisprudence to be now questioned. 

The power of an attorney over a legal controversy is limited to the matters 
in contest as shown by the pleadings. To matters not embraced thereby his 
agency does not extend. This follows from the very nature of the attorney's 
relation to the case. He is retained to prosecute or defend a particular action, 
and his authority is limited to the matter in dispute in that action, between the 
parties thereto and cannot be extended beyond that scope. 

But this is not a case of an attorney compromising a case between the con- 
tending litigants inalegal controversy. It is a plain case of a lawyer contract- 
ing in the most solemn form in which agreements may be made, with himself as 
agent for and representing his client. He, as agent, represents the client, and 
as principal acts for himself. Can such a thing be possible in this nineteenth 
century? 

But in the opinion delivered in overruling the motion for rehearing, the 
court admits substantially that no implied authority to enter a consent decree 
fixing the amount of the fee existed, and to avoid the dilemma in which it was 
placed, says: ‘* We cannot say here in this proceeding that Messrs. Crawford 
and Ilyde acted alone on their implied authority from Schmidt. There is not 
a scintilla of evidence in the record to show whether they acted with or without 
authority, and for aught that appears they may have had the most ample and 
complete authority from Schmidt to request and consent to and have entered 
just such a decree as was entered, and which he now seeks to have reviewed 
by this court. 


1 Reported in 5 Hurl. & N, 920. 2 7 Cranch, 436. 3 14 Serg. & R. 307. 


| 

} 

4 

i 

> 


CORRESPONDENCE. 


No clearer case of reasoning in a vicious circle than this could well be con- 
ceived. A non-resident litigant appears by attorney, and seeks the foreclosure of 
mortgage liens. His complaint is signed by his solicitor, and he has authority 
“py virtue of hisemployment * * * todoin behalf of his client all acts, in or 
out of court, necessary or incidental to the prosecution and management of the suit, 
and which affect the remedy only, and not the cause of action.””! He had there- 
fore, authority to consent with the opposite counsel that judgment should 
be rendered in accordance with the power of the complaint, and the referee’s 
report; but non constat that he had, or appeared to have, or might be presumed 
to have, authority to fix his own fee, and agree with himself, as agent of his 
client, that such a sum should be allowed. 

The true legal view of the attorney’s relations to his client is that, having 
filed a complaint or an answer in a particular case, he is conclusively presumed 
to represent his client to the extent of enforcing the right or sustaining the 
defense set up, by all necessary or incidental steps conducting to that end. 

But neither the filing of the complaint nor the implied authority arising 
therefrom, give him any right to consent away his,client’s rights by a bargain 
with himself. How far he could, by an agreement with opposing counsel, 
affect the dispute between his client and his adversary, concerning the subject- 
matter of the litigation, need not here be discussed, for the question does not 
arise. The court, in the case under consideration, in the absence of evidence 
of express authority on the part of the lawyers of plaintiff, confessedly, with- 
out any implied authority arising from the profe-sional relations to the plaintiff, 
sanctions a c:llateral bargain made by the lawyers with their client, through 
the instrumentality of a consent decree, and presumes an authority to do so. 
On what ground is this presumption indulged? The law only presumes that 
the agent has such authority as appears necessary or convenient to the per- 
formance of his agency. An attorney or solicitor has all the authority given 
him expressly, and all with which, from his professional relation to his client, 
he appears to have been invested with. 

A warrant of attorney is dispensed with in modern practice, and the signa- 
ture of a solicitor to a bill in equity or to an answer thereto, is deemed conclu- 
sive evidence that a party regularly served with process and not otherwise 
appearing than through such agent, has given him all the authority necessary 
to prosecute or defend that action for his client, and to do all things incidental 
thereto. But beyond this it does not extend. 

The court, in overruling the petition for a rehearing, refers to Pacific Rail- 
road v. Ketchum,’ as sustaining its position. I am wholly unable to see its 
relevancy. Ketchum, a bondholder under a third mortgage, failing to induce 
the trustees thereof to sue for a foreclosure, brought a bill in equity for that 
purpose, in which he set up the prior mortgages and asked for a sale, subject to 
the lien of the prior incumbrances. He made the railroad company and all the 
lien holders parties. ; 

The railioad company filed an answer which was signed by James Baker as 
its solicitor, and by the secretary of the company, and the seal of the corpora- 
tion was attached thereto. In that answer all the allegations of the bill were 
confessed, and the existence and legality of the various incumbrances were 


1 Moulton v. Bowker, 115 Mass. 36. 2101 U. S. 297. 
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admitted. It contained, in addition, the statement that a part of the stock. 
holders “ claim that they (the mortgages) are fraudulent and void, and that the 
directors of this defendant were guilty of fraud in issuing the same. There. 
fore, the defendant asks this honorable court to permit any of the stockholders 
aforesaid to become a party to this suit, ona proper showing, and make such 
defense in the premises as they may see proper.’’ 

Such stockholders applied and were made defendants, and filed a cross-bill 
attacking the liens set up in the bill. Ultimately the cross-bill was withdrawn 
and a consent decree was taken for a sale to pay the incumbrances, costs of 
suit, and of the sale “‘ including the services of the trustees and their solicitors 
and attorneys, in and about the management of said trust, as may hereafter be 
ordered by the court.’? From this decree the railroad company appealed, and 
the Supreme Court decided that if it consented to the decree of sale, any error 
in it was thereby waived. The question, therefore, was whether the company 
had consented. 

The court decided this question as it was bound to do — that is, that the com. 
pany had consented through its counsel of record. 

The facts left no other course open to the court. Process having been duly 
served on the company, and it having answered through its solicitor and its 
secretary, under the seal of the corporation, admitting the debts sued for, and 
not resisting the prayer of the bill, the law conclusively presumed authority in 
the solicitor to consent to the decree adjudging a sale for the amount of the 
unpaid incumbrances, of which the company had never denied the validity, and 
as to which the stockholders who did deny it, had abandoned their attack. A 
consent, also, that the purchase money, except the sum of $200,000, mizht be 
paid by a surrender of bonds if the road should be bought by the bondholders, 
and a waiver of a specific finding as to the amount owing, and of the giving of 
a day for payment, was clearly within the apparent, and therefore conclusively 
presumptive authority of the solicitor. 

But what has that question to do with the case under consideration? There 
the matter consented to was germain and appurtenant to the issue between the 
parties to the record, as shown by the bill and answers, and related only to the 
remedy, and not the right; while here the matter consented to was as to the 
amount of the plaintiff's solicitors’ fees, the solicitor acting on both sides, and 
for himself and his client. The court had no authority to assume that the 
plaintiff and Hyde & Crawford had agreed that the latter might consent in their 
behalf to the enormous fee named in the decree, for such action was not im- 
plied from their signature as counsel at the end of the complaint. 

A witty Boston lawyer, some years ago, in criticising a Texas decision, char- 
acterized it as ‘‘ fresh water law.’’ The proximity of the court which decided 
this case to the saline waters of the Pacific, cannot relieve its decision from the 
same imputation. It is much to be regretted, both on account of the unfor- 
tunate bondholders and the general interest of the public that “ the right shal] 
prevail,’’ that so unwise and illegal a decision should have been rendered. 


B. F. BUCKNER. 
LOUISVILLE, Ky. 
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MORE ABOUT HUNT v. WARD, AND, INCIDENTALLY, HOW NOT TO 
EDIT A LAW REVIEW. 


To the Editors of the American Law Review: 


You have now had three innings at the case of Hunt v. Ward.! In simple 
fairness to the Supreme Court of California and to the readers of your Review, 
Lask you to publish the opinion in that case in full. It is not at all lengthy. 

In some of your comments upon this case you speak as though you had the 
impression that the judges who decided this case in department had refused to 
allow the case to be heard in banc. If such is your impression, I desire to say 
that they have no such power, unless it should happen that a department was 
made up of the chief justice and two associate justices, which does not gener- 
ally occur, thoug! perhaps it might. The chief justice may order any case 
pending before the court to be heard and decided in banc. He may do it even 
after a case has been allotted to a department, if he makes the order before a 
judgment has been pronounced. Any four justices may also make such order. 
Aiter a judgment has been pronounced by a department, the chief justice and 
any two associate justices, or any four justices, may order a case to be heard in 
banc, provided the order is made within thirty days after the judgment is pro- 
nounced by a department, in which case the order vacates and sets aside the 
judgment of a department; otherwise the judgment of a department is final.? 

I have been a reader of your RrvIEw ever since it was transferred from 
Boston to St. Louis, and esteem it very highly. But I want to ask you if you 
do not think yourselves that you have fallen into an unfortunate habit of using 
too strong language occasionally in reviewing the decisions of courts? One 
instance is that of the word “infamous” in connection with the case of 
Conway ex parte, to which Judge Rose calls your attention in your last 
number. In the secular press, and especially in certain papers inclined to be 
sensational, we expect to see such language, but in my judgment it is intemper- 
ate and unfortunate in a journal of the character and standing of yours. The 
word ** infamous ’”’ is a very strong one. Do you think it should be used in con- 
nection with the decision of a court, unless upon a full understanding of the 
case in all its bearings? 

Again, in your May-June number,’ for the fourth article in “ Notes,’? you 
published an extract from the San Francisco Examiner, comparing some decis- 
ions of the Supreme Court of California, with one made by the Supreme Court 
of Wisconsin. I don’t believe you would have used such language towards 
either one of those courts upon a careful examination of the cases therein 
referred to. You might differ with either or both of said courts, in any one 
or more of the cases, but such language is not fair and just criticism. 

Candid and fair criticism is healthy and desirable. No court or judge objects 
to it. Witness the admirable letter of Judge Caldwell which you published.‘ 
But some of the papers of the secular press are unjust; they try to be sensa- 
tional. They do not report a case fully or correctly. They do harm rather than 
good; they are intemperate and create a wrong and unfortunate impression 


199 Cal. 612. 3 29 Am. Law Rev. 411. 
2 See Section 2 of article 6 of the consti- 429 Am. Law Rev. 417. 
tation of California. 
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among some of their readers; and that is, that the judges of our courts are 
venal and corrupt and generally so. : 

It’s a cruel slander, No men in this country are more deserving, as a class, 
than these judges. No men are more self-sacrificing. Few work harder or 
more conscientiously. Most of them could earn much more at practice than 
they receive in the way of a salary. To all such unfair and base insinuations 
their mouths are sealed. If one of them ever does fall from and disgrace the 
exalted position he fills, he should be heard fairly and fully, and, if convicted, 
punished, and that severely. At all times they should be criticised, but not 
abused. The members of the legal profession and editors of such journals as 
yours should, in my judgment, at all times be careful and quick to resent all 
unjust and intemperate attacks upon our judges, and guard their honor and 
standing with a jealous eye. Iam afraid you have been a little inconsiderate 
in this matter. 

Very respectfully, 


ALBERT DICKERMAN. 
WATSONVILLE, CAL. 


Remarks. — We take, in the most ‘perfect good nature, the medicine 
administered by our learned friend. We admit that in struggling for 
the right, especially where public interests are involved, we sometimes 
use expressions which are ‘* too strong ;’’ but we do not admit that we 
used any expression too strong in characterizing a decision which pre- 
ferred the directors, who had wrecked an insolvent bank, above the 
widows and orphans whose funds were deposited in it. Nor do we 
admit that we used any expression too strong in characterizing a decision 
which held that a statute of limitations began to run before any action 
could be brought, and which thereby confiscated rights, founded upon 
the constitution of the State, involving millions on millions of dollars. 
We are, however, willing to open our columns, here as in other cases, 
to everything that can be said in favor of such decisions. The Wiscon- 
sin case, referred to in the editorial which we clipped from the San 
Francisco Examiner, has attracted the attention of the professional 
journals; and, so far as we have observed, they have commented on it 
unfavorably. Lawyers and judges, in their professional work, fall into 
the habit of dismissing moral considerations from their minds, and of 
reasoning upon strictly technical lines. So reasoning, they often land 
themselves in nonsense, contradiction, and self-stultification —in what 
the great German poet called ‘‘ the nonsense of reason.’’ The lay 
journals, lke the San Francisco Examiner, which have _ the 
courage and ability to pick up such decisions and criticise them 
in the light of common sense, do a great service to the public 
and to the judges themselves. They let the judges see how the 
conclusions at which they arrive, by following the technical ruts in 
which their learning has placed them, strike the minds of the intelli- 
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gent people who elect them to their seats, and for whom they administer 
justice —if such it can be called. As the intelligence of the people 
rises, as the people acquire more and more the power of discriminating 
between sense and nonsense, what is called ‘‘ technicality ’’ will disap- 
pear from the law; because the judges will be ashamed to put it in their 
published opinions, and the law will more and more conform, as it 
should, to justice and common sense. Whether the criticism which we 
bestow upon judicial opinions is what our learned correspondent calis 
‘candid and fair criticism,’’ which he describes as ‘‘ healthy and 
desirable,’’ we leave others to say. We know that our desk is piled up 
with letters from judges and lawyers in all parts of the country, send- 
ing us transcripts of judicial opinions, and asking our published views 
thereon. We get these letters from judges who write the majority 
opinion, from judges who dissent, from judges who are reversed, and 
from lawyers who are reversed; and we get them from the highest as 
well as the lowest. ‘These letters persuade us that our criticisms are in 


some degree appreciated; and we should be sorry to think that, hasty 
and imperfect as they often are, they do not contribute somewhat to 
the improvement of the jurisprudence of our country, and to the 
administration of practical justice. 

We agree in the main with our correspondent, that ‘* no men in this 
‘country are more deserving, as a class, than these judges.’’ 
fully admit to be the general rule. 


That, we 
But that is not the universal rule. 
It will be idle, even for a Californian, to convince himself that a Cali- 
fornia lawyer who has been obliged to go through ile mire of a Burns 
convention to get that nomination which alone can assure him an elec- 
tion to the Supreme Bench of his State, is to be necessari/y regarded, 
when he comes out of that mire, as candidatus, which means wh/te-robed. 
It will be hard for him to convince Californians, at least of the lay sort, 
that men who struggle competitively to be nominated to that high office 
by such a caucus or convention, do not make at least implied pledges 
to powerful persons or corporations, which they feel under some obli- 
gation to redeem, after they get upon the bench.! That is the almost 


1 We have been told by reputable Cali- influencesin California, We have also heard 


fornia lawyerys that the judge who wrote 
the opinion of the Supreme Court of Cali- 
fornia in Hunt v. Ward, had been, prior to 
his accession to the bench, the lobbyist of 
the Southern Pacific Company in Nevada, 
and their attorney in Sacramento, and that 
he was put on the bench by that company. 
We have, on the other hand, heard him 
spoken of in high terms by lawyers not 
favorably disposed toward the railroad 


it said that his opinions in cases to which 
the railroad trust which dominates Cali- 
fornia was a party, have been characterized 
by conspicuous impartiality. We wish to 
deal justly with him and to give him all the 
credit which his general services merit. 
But the public cannot be blamed if they 
doubt whether a period spent in the service 
of perhaps the most corrupt corporation 
that has ever figured in the corrupt corpo- 
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universal belief among the lay inhabitants of Culifornia, as everyone 
who has lived even for a short time in that State, well knows. The ex. 
istence of a class of vermin in the legal profession, in San Francisco, 
who practice law successfully without possessing either legal knowledge 
or common honesty, but by means of what is called a ‘* political pull,” 
shows that all judges are not of the deserving class described by our 
correspondent. And while we do not credit everything that may be 
said in the report of a grand jury, yet the report of a San Francisco 
grand jury, which we published in our last issue,! will convey some idea 
of the want of confidence which intelligent laymen in the principal city 
of California have in the administration of justice in all its branches in 
that State. 

Our correspondent is right in his view that judges should not be 
accused except upon probable grounds, and that then they should be 
heard fairly and fully, and punished if convicted. The idea is sound 
and just; but unfortunately it is utterly impracticable. No Federal 
judge has been successfully impeached since the year 1851, and before 
that time, Mr. Jefferson, in numerous letters, declared that the im- 
peachment of a Federal judge was ‘‘ not even a scarecrow.’? Whata 
farce would the impeachment of a California judge be, before sucha 
body as the California senate! It is well known that, in the last senate 
which met in that State, a so-called ‘‘ combine ’’ was formed, embrae- 
ing a majority of the senators, to levy tribute upon every measure 
that might come before them, having any money init. At the time 
when the legislature adjourned, the subject was under investigation 
by that body, and also by a Sacramento grand jury; and the adjourn- 
ment put a stop to the investigation. We are here to defend every 
court which is unjustly assailed. We defended the Supreme Court of 
California in the Philbrook ease, and surrendered a large portion of our 
space for the purpose of justifying the action which the court took 
under the remarkable state of circumstances, with which the court had 
to deal.2, We desire to be fair and just to all judges and courts; and, 
moved by this desire, and by the invitation of our learned correspond- 
ent, we return to the subject of Hunt v. Ward, and surrender some 
more of our space to the consideration of that remarkable decision of 
the Supreme Court of California. We do this the more readily in view 
of the fact that that decision will again be pressed upon a court of the 


rate annals of our country, is a proper 129 Am. Law Rev. 590. In that note, by 
school wherein to train a judge who is the error of some one, the Superior Court of 
expected to hold the scales of justice San Francisco was several times referred 
equally between the people and the cor- toasthe “‘ Supreme Court of San Francisco.” 
porations. 2 29 Am. Law Rev. 444. 
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United States as a ground for exonerating from liability the stockholders 
of the Central Pacific Railroad Company,— a circumstance which makes 
the decision one of general public interest. 

The first intimation contained in the California reports, so far as we 
can discover, that the statute of limitations of that State, in respect to 
the liability of the stockholders, runs from the creation of the debt, is 
found in a decision or dictum of a Supreme Court Commission in that 
State, rendered in 1891. The language of the Commissioner is as 
follows :— 

The averment as to the mutual open account, in the third amended com- 
plaint, is of doubtful sufficiency to extend the period of limitation, even against 
the corporation. As to the stockholders, it can have no effect whatever, even 
though sufficiently alleged. The corporation had no more power to extend the 
period of limitation, as against the stockholders, by a mutual open account, 
than by making its promissory note. The liability of the stockholders is 
created and exists by statute. J¢ arises when a debt is contracted by the corpora- 
tion. It is limited to three years from the time it arises; and it is well settled 


in this State that the corporation has no power to extend that limitation with- 
out direct authority from the stockholders.’ } 


This, so far as we know, is the first intimation in any judicial decis- 
ion in the State of California, that the statute of limitations begins to run 
in favor of stockholders from the time the debt of the corporation is 
created, and not from the time when the obligation of the contract is 
broken. The next decision which seems to have any bearing on the 
question, was also rendered by the Supreme Court Commission; and 
the question was the same which has arisen in New York and possibly 
in other States— namely, whether in case a corporation becomes 
indebted by its promissory note, it can keep the debt alive and prevent 
the statute of limitations from running in favor of its stockholders by 
renewing the note for a period which will go beyond the date when the 
bar of the statute would otherwise attach. The Commission holds that 
the corporation cannot in this way keep alive the liability of its stock- 
holders in respect of the debt. But the Commission does not under- 
stand, as it did in the case previously cited, that the statute runs from 
the creation of the indebtedness by the corporation; for in the con- 
cluding part of the opinion it is said: ‘‘In view of the foregoing 
authorities, our conclusion is that the plaintiff’s right of action against 
the defendants commenced when his first notes matured, and was barred 
in three years thereafter.’’ ? 

It ought to be said, concerning the doctrine of this case and of the 
New York case upon which it is based, that it proceeds upon the poor- 


1 Redington v. Cornwell, 90 Cal. 49, 63. 2 Hyman v. Coleman, 82 Cal. 650, 654. 
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est possible conception of the subject, in that it makes the indulgence 
of the creditor, in consenting to a renewal of the debt by the corpora- 
tion, which consists of nothing more nor less than the aggregate body 
of its stockholders acting through the agency of a board of directors, a 
means of renewing his debt out of existence. The stockholders, acting 
through their directors — for that is all it is in substance, sense, and 
justice — plead for a renewal and get it; and these decisions allow the 
stockholders to set up this very generosity extended to them, as a 
means of escaping their just liability. Decisions of this kind tend to 
create the impression on the part of the public that there is no concur- 
rence among law, sense, and justice. And they tend to bring the law 
and the administration of justice into suspicion and disrepute. 

The next decision in this remarkable category is Hunt v. Ward, 
already commented upon in this publication.? In compliance with the 
request of our correspondent, we give an extract of the reasoning by 
which it arrived at its remarkable conclusion. The court, after stating 
the case as we have already stated it, and after setting out the statute, 
altered as we have already shown, proceed to say :— 


We do not see how this plain, clear language of section 359 can be explained 
away by any rule or any number of rules of construction. There is no room 
for the play of interpretation when the language under review leaves no doubt 
as to the meaning of those who used it. The legislature having, in former sec. 
tions of said title 2, declared the general rule, that actions should be com- 
menced within the prescribed periods after the accruing of the cause of action, 
by section 359 deliberately provided that such rule should not apply to an 
action against a stockholder to enforce his liability for his proportionate share 
of the corporate debts, but that such action should be brought within three 
years after the liability was created. Of course, there is a clear and wide dis- 
tinction between the creation of a liability and the accruing of a cause of action 
thereon; and section 359, ex industria, emphasizes that distinction. A liability 
may be absolute or contingent; it may be unconditional or limited; it may be pre- 
sently enforceable by action, or there may be time given for its performance; but, 
whatever its character, itis created by the consummation of the contract, act, or 
omission by which the liability is incurred. Ifthe appellant, before the maturity 
of the note, had sold his stock to a third person, who held it when the note 
matured, the appellant, and not the third person, would have been liable as a 
stockholder,— which illustrates, if illustration be needed of a thing so plain, 
the meaning of the words “ after the liability was created,’ as used in said 
section 359, 

It is sought to overcome the plain language of the code by supposing a case 
where the corporation had given a note not due until more than three years 
after date, and suggesting that in such a case the statute would have run 
against the stockholders before the accruing of any right of action against 
them. But if we assume that in such a case, according to respondent’s view, 


1 99 Cal. 612. 
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the stockholders could be sued only upon the note, still the situation — called 
by counsel *‘ an anomalous condition of affairs’? — would be the result of the 
yoluntary act of the creditor, done in the face of the law. Such a condition of 
affairs would not be the necessary outcome of the law; for the code gives the 
creditor ample room and time to subject stockholders to their independent 
liability for the indebtedness of the corporation. But if he chooses to make a 
contract with the corporation, by which ws payment of the indebtedness is 
postponed beyond the three years’ limitation in favor of the stockholders, he 
simply does an act which practically waives his right against the latter — 
assuming, of course, that his only cause of action against the stockholder is 
upon the note of the corporation. It must be remembered that the right to 
pursue the stockholder at all does not exist at common law, but is solely the 
creature of the written law; and that it must be exercised upon the conditions 
and within the limits which the written law prescribes. 

The invocation by respondent of the clause of the State constitution, declar- 
ing the liability of stockholders of corporations, does not strengthen his posi- 
tion; for the statement of a right in a constitution is always subject to 
reasonable statutory limitations of the time within which it may be enforced, 
unless otherwise declared in the constitution itself; and three years is certainly 
not an unreasonable period of limitation. We see, therefore, no reason for 
disregarding the plain language of section 359. We need not inquire into the 
policy of the section; but as certificates of stock of many corporations pass 
frequently from hand to hand, it may well be assumed that the legislature. 
intended to protect temporary stockholders from the power of officers of cor- 
porations and their creditors, to indefinitcly extend the enforcement of liabil- 
ities created while they happened to be holders of stock. If the policy be 
unwise or bad, it is for the legislature to change it. 


This decision was rendered in October, 1895. In August, 1894, it 
was followed by another upon nearly the same state of facts, except 
there was no mortgage. An incorporated hotel company had given 
a note for an indebtedness, dated December 30, 1886, and payable six 
months after date, so that it matured June 30, 1887. On the 11th of 
April, 1890, more than three years from the date of the note, but less 
than three years from its maturity, an action was commenced against 
the corporation, which resulted in a judgment in favor of the plaintiff, 
an execution, and a return of nulla bona. On the third of June, 1890, 
more than three years from the date of the note, but less 
than three years from the date of its maturity, the plaintiff (also a 
corporation) brought the present action to recover of a stockholder its 
proportionate share of the indebtedness of the corporation. The decis- 
ion was again rendered by the Commission. The Commission held 
that: ‘* It must now be regarded as settled law in this State that the 
liability of a stockholder of a corporation to pay his proportion of its 
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corporate debts is one created by statute, and an action to enforce that 
liability must be brought within three years after the cause of the 
action accrues? 

The statute construed in Hunt v. Ward, was first enacted in the 
year 1850. The following constitutional provision, declaring the lia- 
bility of stockholders, took effect on January 1, 1880: ‘* Each stock- 
holder of a corporation, or joint-stock association, shall be individually 
and personally liable for such proportion of all its debts contracted or 
accrued during the time he was a stockholder, as the amount of the 
stock or shares owned by him bears to the whole of the subscribed 
capital or shares of the corporation or association.’’? The doctrine of 
Hunt v. Ward, makes the statute ingraft upon this constitutional pro- 
vision the following proviso: Provided that stockholders shall not be so 
liable in any case where the contract by which the debt is created has been 
entered into for more than three years prior to the action brought to 
charge such stockholders, whether an action might have been brought 
against them, during such three years, to enforce such contract, or not. 
In other words, a constitutional provision, enacted in 1879, is repealed 
pro tanto by a statute enacted in 1850! Elsewhere in dealing with the 
recent decision in the case of United States against Stanford,® we have 
set out the provisions of the twelfth section of the general railroad law 
of California, establishing the liability of stockholders in railroad com- 
panies, as it was enacted in 1861 and amended in 1863. The remark- 
able construction which the Supreme Court of California, in Hunt v. 
Ward, put upon the statute of limitations under consideration, destroys 
the recourse of the bonded creditors of every railroad in California 
against their stockholders, although that recourse is given by the 
express terms of the statute; since it is not probable that a single rail- 
road company in California ever issued a series of bonds having less 
than three years torun. Millions on millions of dollars of credit have 
been given to California corporations prior to the decision in Hunt v. 
Ward, on the faith that those provisions of its constitution and stat- 
utes, creating the individual liability of stockholders, mean what their 
language imports. By this decision, the expectations of these creditors 
have been disappointed, and they have been remitted to the most 
hollow, deceptive, and shallow of all securities, the assets of a Cali- 
fornia corporation. Not one word can be said in favor of judicial action 
which confiscates the rights of creditors in this way.— Eps. Am. Law 
Rey. 


1 Bank of San Luis, Obispo v. Pacific 2 Const. Cal, of 1879, Art. 12, Sec. 3. 
Coast Steamship Co., 103 Cal. 594, 596. 329 Am. Law Rev. 617. 
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THOMPSON’S COMMENTARIES ON THE LAW OF PRIVATE CORPORA- 
TIONS. 


To the Editors of the American Law Review: 


Whenever a great law-book appears, every lawyer in the whole country feels 
glad, and naturally desires to express his joy. May I request the publication 
of my view of this work on corporations?! My examination of the work is 
necessarily incomplete, but sufficient to discover its leading characteristics. 
which I find faithfully adhered to when reading some of its most salient topics 
in detail. 

In order to appreciate what Judge Thompson’s ‘‘Commentaries”’ achieve 
for American jurisprudence, the incomparable difficulties of the author’s task 
should be considered. 

No department of law is in its incipient and formative stage of development 
like the law of private corporations. This is due to the transition from old to 
new social and economic conditions of our age of industrialism, assuming 
tangible form in modern corporations, which resistlessly extend their economic 
functions. The growth of law corresponds exactly to the progress of these 
tendencies. Conzress, legislatures and many courts, formulating and molding 
this law, cannot act in concert, but have to meet the exigencies of the moment, 
more or less under the influence either of corporate power or the clamor of 
unsett ed public opinion. This accounts for the incongruities in legislation and 
the conflicts of judicial decisions. From this chaos Judge Thompson rescues 
this branch of the law, by what Mr. Bishop describes as genuine “ jurist- 
work 2 

Furnishing to the practitioner all precedents, as fully and as conveniently 
classified and grouped as ordinary compilations do, whether in the form of 
digests or elementary treatises, one of the distinguishing merits of this work 
is its unsurpassed skill in subjecting legislation and judicial decisions to 
scientific criticism. Discarding all abstract theorizing, the author always 
evolves his criterion from settled principles of law or equity, and from the con- 
clusive reasoning of courts in gener. lly accepted leading cases. Tracing every 
question, however complex, to a single controlling principle, he constantly 
shows how all the principles of the whole subject are organically connected. 
His frequent references to principles treated before or afterwards, either identi- 
cal with or intimately linked to the principle under consideration, emphasize and 
elucidate their organic connection. Thus the author succeeds in building, out 
of a confused mass of vastly accumulated material, a symmetrical structure of 
the same architectural style of our general system of jurisprudence. 

In another direction this work renders a service of inestimable value. It 
sheds light upon the social and economic problems of our day, and refutes 
some objections in circulation to corporations generally. Real peril lurks in 
the legal fiction that corporations are persons. It creates persons invested 
with immense power, but released from moral obligations and responsibilities. 


1 Commentaries on the Law of Private LL.D. In Six Volumes. San Francisco: 
Corporations. By Seymour D. Thompson, The Bancroft-Whitney Co. 1895. 

2 Am. Law Rev., Jan., 1888. 
VOL, XXIX. 50 
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** Quid leges sine moribus’’ is as true now as ever, Law is powerless without 
the support and aid of morality. These commentaries, however, illustrate the 
manifest tendency in the growth of this law to restore to it this indispensable 
ethical element. Though the corporation is not a moral person, its human 
constituents, who give life and activity to it, are; and to their powers and 
rights the law attaches corresponding duties and liabilities. With the first 
steps to carry a project into execution, its original promoters, subscribers of 
stock, and all parties organizing it, are held bound to act fairly and justly. So 
soon as the corporation exists, its directors, agents and employés, creditors, 
and innumerable persons dealing with it, have, each and ail, clearly definable 
duties to perform, which they cannot neglect or violate with impunity. The 
law persistently traces every disturbance of the intricate mechanism of the 
artificial concern to the actual human wrong-doer, and thus subjects the “ soul- 
less’? persons it creates to the governing influences of civilized life. This im- 
portant feature is most impressively illustrated through the whole work. 

We also learn from this masterly presentation of the subject to recognize 
corporations as a spontaneous growth, the form our modern tendency to 
association and industrial co-operation assumes. We learn, that the method 
in pursuing the study of physical phenomena equally applies to the social 
science, and that we should dispassionately observe and intelligently interpret 
facts, rather than perpetually mecdle with and disturb the natural process of 
social evolution. We learn to trust our law as a great ethical science which, 
as it unfolds, compels all forces within its jurisdiction to obey imperishable 
principles of justice. 

The author expresses a doubt of his right to call his work ‘‘ commentaries.” 
David Dudley Field, speaking of Kent’s work as the “‘ most popular of American 
law-books,’”’ says: ‘‘ The style is pleasing, the arrangement convenient, and 
the statement of legal rules in general clear and accurate. I have no criti- 
cism to make, further than that which the purpose of this address calls for, 
and that is that the work does not give, or profess to give, much of suggestion 
for improvement in the law. It treats the body of our law asa completed 
system; a vast edifice, resting on stable foundations, rising in fair proportions 
and divided into convenient and well-furnished apartments. I do not complain 
of this. Improvement was not the task the commentator set before him; that 
was description, and description alone? 

Our author had a different task. He found no “completed system,” no 
“< vast edifice,”” but only raw material for building purposes. Every stone and 
every piece of timber had to be critically scrutinized by the conscientious 
architect, before using it in the structure he determined to erect. If ever a 
work deserved the title of “‘ commentaries,” it is this remarkable work. 

That this work has its defects and imperfections, which will not escape the 
attention of lawyers, is, of course, true, and could not be otherwise in view of 
the immense difficulties to be overcome. But upon the whole it is an admir- 
able success. The legal profession is high-minded and generous, and is sure to 
welcome and cherish these commentaries as one of the few great law-books of 
ourage. It will gladly accept its chief office to aid and guide the studentof 
law, the practitioner, the judge, and all the agencies active in “ the institution 
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and development of law,”’ in their struggles to unfold this important branch of 
it, which is interwoven with the unsolved problems of our day and the formid- 
able perils incident to the new type of our civilization. 

If this work does not present a “completed system,” a “vast edifice,” by 
reason of the still accumulating material wanted to finish it, it lays, at least, its 
enduring foundations, and maps out in distinct lines the design of the rising 
superstructure. Its unmistakable merits and elements for great and permanent 
usefulness insure to this work a bright future. 


H. TEICHMUELLER. 
LaGRANGE, TEXas. 
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“ BALLINGER ON COMMUNITY PROPERTY.— A Treatise on the Property Rights of Husbang 

and Wife, Under the Community or Ganancial System. Adapted to the Statutes and 
Decisions of Louisiana, Texas, California, Nevada, Washington, Idaho, Arizona, and New 
Mexico. By RicHARD A. BALLINGER, A. B., Judge of the Superior Court, State of Wash- 
ington. Bancroft-Whitney Co. Law Publishers and Law-Booksellers, Seatile and San 
Francisco. 1895. 


The first thing that strikes the reader favorably, in turning over the pages of 
this book, is that, having been printed at Seattle, and not at San Francisco, it 
is well printed, with clean type, on good white paper, and with a fair degree of 
attention to the details of typographical accuracy and good taste. This fact 
insures the reader a pleasant journey through the pages of a well written treat- 
ise, upon a system of tenure and succession which has been adopted from the 
civil law, either of France or Spain, by the States of Louisiana, Texas, Cali- 
fornia, Nevada, Washington, and Idaho, and by the Territories of Arizonaand 
New Mexico. While this system relates, in a primary sense, to what, in the 
common-law States, we are accustomed to call the property rights of married 
women, yet it affects, and either simplifies or complicates, the whole law of 
descent and succession. From a study of the subject as it is developed in the 
early Texas decisions, made by the writer some years ago, and from such a 
hurried glance at the present work as his time enables him to take, he under- 
stands that the community property is the common property gained by the hus- 
band and wife, by their mutual or joint industry, during the period of the mar- 
riage; and that, as distinguished from this community property, is the separate 
property of each spouse, together with its peculiar accretions. We understand 
also that there is a general presumption that the property acquired by the mari- 
tal partners during the continuance of the marriage state is community prop- 
erty, and not the separate property of either spouse; but that, on the contrary, 
the accretions of the separate property of either spouse follow the root to which 
they belong, and continue to be separate property. The influence of this system 
upon the succession of property, upon the death of either spouse, is equally 
marked and peculiar; unless we misunderstand it, half of the community prop- 
erty goes to the surviving spouse, and the other half to the heirs of the deceased 
spouse; and all the separate property of the deceased spouse goes to his or her 
heirs. From these suggestions another one will obviously follow. It is that 
most of the litigation, arising under this peculiar system, relates in fact to the 
question whether particular property was communal property or the separate 
property of one spouse or the other. 

liaving said enough of the general nature of this system to expose our igno- 
rance of it, we now proceed to say that it is amatter of some surprise, consider- 
ing the vast extent of territory covered by the States and Territories which have 
adopted this system, that no lawyer has hitherto undertaken the task of giving 
us a general and connected treatise upon the whole system. No apology is 
therefore needed for the introduction of this work to the legal profession in the 
States and Territories above named; but, on the contrary, the learned author 
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has laid them under a considerable obligation to him. Considering that the 
matter is for the most part statutory, and that, while there is a general concur- 
rence, there is also a lack of symmetry in the various codes upon the subject, 
Judge Ballinger has certainly gone farther than he supposes toward producing 
an orderly and systematic treatise. His style is clear and lawyer-like, and his 
text everywhere bears the marks of a careful consideration of the numerous 
cases and statutes which he examines and cites. 

His first chapter gives a historical sketch of community property, ending with 
asketch of the origin of the American system. Next he considers what prop- 
erty is to be deemed community property, and gives the definitions and charac- 
teristics of this species of property. Naturally he devotes the third chapter to 
a consideration of the separate property of the members of the community. 
The fourth chapter contains a discussion of the rights, interests, and powers of 
the spouses in the community property. The fifth deals with the rights of 
cred.tors and the liability of the community. The sixth, divided into two 
parts, is a chapter of special importance to the practitioner; for it undertakes 
to apply the adjective law to litigations relating to this peculiar kind of prop- 
erty, in so far as that law has been formulated in codes and judicial decisions. 
Under the head of the rules of evidence and practice relative to community 
property, he deals first with the presumptions and evidence, and secondly with 
various questions of pleading and practice. Then, in the seventh chapter, he 
takes up the subject of dissolution and distribution of community property, in 
consequence of divorce or legal separation; and in the eighth, he deals with the 
descent and distribution of this species of property upon the death of either of 
the spouses. He concludes his treatise, with a ninth chapter, devoted to the 
construction of the statutes relating tocommunity property. The whole is fol- 
lowed with a considerable appendix, giving the statute laws of Louisiana, Texas, 
California, Nevada, Washington, Idaho, Arizona, and even of Spain and 
Mexico, relating to this kind of property. Then follows a table of cases, cited, 
and what seems to be an exceptionally thorough and good index. In fact this 
index, while being an index to but 398 pages of text, is of itself 112 pages in 
length. 

Judge Ballinger concludes his preface by saying: ‘“‘The reward sought formy 
self-imposed labors will be that they may be productive of benefit to a profes- 
sion which is the noblest among men.”’ In this expression he does the great 
and powerful profession of the law no more than justice; and the thanks of 
that profession, which he has well earned, will be for him a distinguished and 
permanent reward. 


BisHor’s NEW CRIMINAL PROCEDURE, VOL. 1.—New Criminal Procedure, or New Com- 
mentaries on the Law of Pleading and Evidence, and the Practice in Criminal Cases. 
By JOEL PRENTISS BisHoP, LL.D. Fourth Edition, Being a New Work Based on 
Former Editions. Vol.I. General and Elementary, Complete in Itself. Chicago: 
T. H. Flood and Company, Law Publishers. 1895, 


Dr. Bishop explains, at the outset, in his preface, why he publishes this 
volume separately and before the appearance of the accompanying volume; and 
his explanation is that this volume is substantially complete in itself, and is 
furnished with a separate index; and this is well enough. Although he calls 
this a “‘ condensed index,” yet, as it contains eighty pages well packed together, 
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it will no doubt pass muster and fill the bill of a good and thorough index, 
As this volume contains no general table of cases, we presume that the learneq 
author intends to supply that in his second volume and to make it a table of 
cases to the entire work. 

It has been fifteen years since Dr. Bishop made a revision of his work on 
Criminal Procedure, and the thoroughness of the present revision may be 
judged from his statement that, although he has injected into it something like 
ten thousand new cases, yet, not taking into account the new index of subjects, 
the volume is increased in size by less pages than it required simply to print 
the names of the added cases. This result has been achieved by an heroic 
system of condensation, which the learned author modestly describes in the fol. 
lowing language: ‘‘ This volume is not simply an enlarged edition. It isa 
revolution in legal writing, whereof we have no precedent in any English speak- 
ing country.” After printing this statement, we are really afraid to express 
the favorable judgment which we have formed of this edition, knowing how 
far it will fall short of coming up to the favorable judgment which the learned 
author himself has formed of it. 

The preface is curious reading. It is fall of the idiosyncrasies (we had almost 
said idiocies) and quixotisms which characterize the preface to the work of the 
same author on Criminal Law, and with which we dealt in a former number of this 
Review.! We are sorry that we have not space to print it in full; for sucha 
piece of work, coming from a man of such eminence, would certainly be interest- 
ing reading. Like Don Quixote charging the army of Ali Fanfaron, he erects an 
imaginary ‘‘ enemy,”’ and then makes a tilt at him, and only strikes his own wind- 
mill. He refers to the enormous condensation he made in his work on Con- 
tracts; how it survived the launching and rode at once into a sale more rapid 
than was ever attained by any book on the subject; and then he tells us that 
“this was a consummation very unsatisfactory to the sore-headed ‘ enemy.’ 
The ‘ enemy’ did not pretend that it could not be understood, since any lawyer 
who opened it would at once discern the contrary.’’ 

The truth was that Bishop’s rewritten work on Contracts sold more in 
consequence of the enterprise of the publisher, than the ability of the author, 
or the merits of the book itself. It was the first book printed by Mr. Flood, 
of Chicago, when he went into the publishing business by himself under the 
name of T. H. Flood & Co. As Mr. Flood had nothing else on his list to divide 
his own attention and that of his traveling men, he made it go, and he achieved 
the remarkable success (for a law book), of selling over 3,000 copies the first 
year; and immediately thereafter he duplicated that success with a two-volume 
work, Thompson on Trials,—a work of which he has in six years sold over 
6,000 copies. Too much cannot be said in favor of this publisher from every 
point of view, and especially from the point of view of his good treatment of _ 
his authors. He is also a man of rare common sense, and of a just and well- 
balanced mind; and we shall surprise Dr. Bishop by the statement that, in our 
deliberate judgment, if this preface could have been written by Mr. Flood 
without any interference, it would have been far more creditable than the 
learned Doctor’s preface, both to the book and to the author. 

In no less than three places Dr. Bishop speaks of men believing what they 
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know to be false, the italics being his own. He falls into the error, in another 
place, of using the expression ‘writers who are capable of formulating the 
reasons of the law,’’ — using italics except upon the word writers. This was a 
remarkable faux pas, since there is but one writer capable of formulating the 
reasons of the law, and that is Dr. Bishop. To make this perfectly clear, we 
quote the following passage: ‘* And if our whole legal field were duly written 
over in this way [that is, in Dr. Bishop’s way], by persons competent therefor, 
our common-law jurisprudence would be a blessing to the world, eclipsing 
every other like blessing ever known.’’ The word “like”? was evidently 
slipped in by a mistake, or perhaps it may have been done by the revising pen 
of his publisher. It is quite evident that the learned author intended to set his 
system of legal exposition higher than Holy Writ, but succeeded in getting it 
no higher than the law of Moses. 

Although he has succeeded in citing ten thousand new cases in this revision, 
the learned Doctor does not for a moment fall into the error of supposing that 
the judicial opinions which he thus cites are the source and evidence of our 
common law. By no means.- Dr. Bishop is that source and thatevidence. He 
says: ‘‘ It is the reason, not the statute or the local decision, which constitutes 
the soul of the true legal treatise. The author of the treatise is helped by the 
decisions; while he is looking into the reasons, they steady his argument, and 
they furnish illustrations of how the propositions of the law are practically 
applied. But they do not bend his text out of reason. There are lawyers in 
plenty who believe that their Supreme Court can make the sun rise in the west 
and set in the east; can lift up mountains with no valleys between them; can 
make contradictions of legal doctrines and incompatible things stand together; 
and can overrule the law of nature, precisely as they do the decrees of any 
inferior court. But whatever we belicve, we know that this is not so.”? From 
this it would seem that the learned Doctor sets up his own reason as the stand- 
ard of the law, and merely cites thousands of judicial decisions by way of more 
or less remote and collateral illustration, leaving the student to go to them 
himself and dig out for himself their meanings. 

For the purpose of showing Dr. Bishop’s method of condensing, we take 
sub-section one of section 261, under the head of ‘‘ Doctrines and Methods of 
Bail.” The language of this paragraph (omitting the catchword) is as follows: 
“By our national constitution, ‘excessive bail shall not be required.’ This 
provision does not bind the States; yet it affirms the general doctrine.”? To 
these propositions there are numerous citations. Now what is the “‘ general 
doctrine ’’ on this subject? It is that this provision was incorporated into our 
national constitution from the English Bill of Rights, the celebrated statute of 
1 Wm. & M. 1, entitletl “ An Act for Declaring the Rights and Liberties of the 
Subject, and Settling the Succession of the Crown.” It is also a fact that 
after the admission of Colorado into the Union, it was to be found in the con- 
stitutions of at least thirty of the States; and thatit is probably to be found in 
the constitution of every State admitted since. While it is therefore true that 
this provision, as it exists in the eighth amendment of the Federal constitution, 
operates only as a restraint upon the Federal judiciary, yet it is also true that 
a similar provision exists in the constitution of almost every State in the Union, 
operating as a restraint upon the judiciary of that State. 

When Dr. Bishop takes up the same subject with reference to our State con- 
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stitutions, he does it in this way: ‘ Our State constitutions are not quite uni- 
form, but most have a clause, in substance, that ‘all prisoners shall, before 
conviction, be bailable by suflicient sureties, except for capital offenses where 
the proof is evident or the presumption great.’’’ To this he cites, not the con- 
stitutions themselves, but a number of cases. Then he gives the exposition of 
this constitutional provision in four very short paragraphs. The truth is, that 
the case law expounding this constitutional provision cannot be properly written 
up in less than achapter. It is upon this constitutional provision that nearly 
all the great struggles for the right of a person to be admitted to bail before 
trial, have been based. It is not enough for an author treating on this subject, 
to tell us that prima facie, the prisoner is not, under such a provision, entitled 
to bail after indictment, but that the fact that the jury did not agree, and 
especially two such failures, will strongly move the court toward the granting 
of bail. 

We could multiply criticisms upon this form of condensation, and thereby 
confirm the learned Doctor in his evident impression that we are his “ enemy;” 
but we forbear, and we frankly admit that such criticism, without presenting 
fairly the other view, would be unjust to the author and to our own readers, 
The question for the author of any legal treatise to determine in advance is, 
what kind of a book the profession will be most likely to buy; because, as Dr. 
Bishop has often said, a book which the profession will not buy will fail of 
every purpose which the author may be supposed to have had in view in writ- 
ing it. 

Here is a book which we suppose will be sold for six dollars. It is literally 
a book of ultimates. The author goes, in the briefest language, over merely the 
salient points of the law of his subject. His work is like a vast collection of 
submarine mountains which appear above the surface of the sca in the form of 
numerous small islands. The rest is submerged and outof sight. But to take 
the reader to an eminence and show him these mountain-tops is an incalculable 
service done to him. He can get on his diving apparatus and explore the rest. 

It may fairly be said that Dr. Bishop states the most essential things in the 
law of any subject which he undertakes to cover; that he states, not the bare 
rule itself, but the principle or reason which is the real kernel of it; that he 
cites an enormous number of cases to which the reader can turn for verification 
and illustration; that while he deals only in the most general doctrines of each 
particular subject, and deals with them in the briefest way, he is never guilty 
of penning an erroneous proposition. His deficiencies consist in leaving out, 
not in misstating. This work contains an enormous amount of meat in a mod- 
erate space. It is ably done, from the stand-point of high condensation. It 
will go, without any further commendation of ours: it does not need any. 
And it will go in spite of any criticisms. 


Tue HisTtoRY OF ENGLISH LAW BEFORE THE TIME OF EDWARD I.— By SIR FREDERICK 
POLLOCK, Bart., M. A., LL.D., Corpus Professor of Jurisprudence in the University of 
Oxford, and FREDERIC WILLIAM MAITLAND, Downing Professor of the Laws of England 
in the University of Cambridge. Cambridge [Eng.]: University Press. Boston: Little, 
Brown, & Co. 1895. 8vo. Cloth. Two vols. 

That one hundred years ago Mr. Reeves should not have been able to provide 
us with a satisfactory history of English law is natural enough, in view of the 
infancy of historical criticism in his day and the scantiness of legal sources. 
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That, up to the present time, the want of such a work should not have been 
supplied is scarcely less natural, in view of the persistence of the latter element 
and of the magnitude of the task. But the want has been none the less a 
grievous one for Anglo-American lawyers, and the beginnings of the satisfaction 
of this want must be regarded as the most important event in legal literature 
in the present century,— the most important, let us say, since the publication 
of Blackstone’s Commentaries. These beginnings have made their appearance 
in casual essays and treatises during the past twenty-five years, the leading 
instances in our language, perhaps, being Mr. Justice Holmes’ ‘‘ The Common 
Law,” and the various articles of Professor J. B. Ames and of Professor J. B. 
Thayer. But the firm foundation and starting-point now appear in these 
yolumes of Sir Frederick Pollock and Professor Maitland, which furnish a 
systematic survey of the early period of our legal history and mark out the 
lines of development by which the various doctrines may be traced in their 
later career. 

Let us say at once, that these volumes have three conspicuous qualities 
which in combination make the treatment of the subject almost ideal. 

There is, first, a caution in stating no more than can be proved, a willingness 
to concede that other explanations are possible, and an avowal that much 
remains yet to be established,— in short, the general attitude of scholarly care 
and impartiality which marks the work of those who write forever and not for 
the day. Every page illustrates this attitude. 

There is, next, the effort to think out and to depict the origin and progress 
of the various doctrines from within, not from without, subjectively, 
not objectively, as living ideas having a natural development under the 
circumstances of the time, not as a series of past events to be mechanically 
chronicled in the order of their occurrence. That a tenant-for-years did not 
have the Assize of Novel Disseisin is a fact which is to be explained and made 
natural, as natural and as explainable as it was to the men who lived under it. 
That the widespread Germanic doctrine of contract by pledge of faith did not 
persist in Anglo-Norman law is a fact which did not come about without rea- 
sons, which are capable of being made as natural to us as they appeared at the 
time. To these and countless similar matters the authors seem to apply their 
whole talents, and with consummate subtlety and literary skill to attempt to put 
us in possession of the circumstances which shall make us realize that the 
results reached in our law were determined, not arbitrarily, but by the condi- 
tions of the time. 

Finally, the vital and controlling feature of our legal history is here empha- 
sized so that it can never again be lost sight of in legal discussion,— the con- 
tinuity of legal ideas between the early Germanic peoples and our own particular 
branch, the connection between Anglo-Norman and early Continental law, the 
necessity of noting the origin of our legal ideas on the other side of the Chan- 
nel before attempting to follow in our own history their subsequent forms. 
The leading fact of the work of the last twenty-five years, now shown in these 
volumes on a large scale, is that legal history in England can never have a 
Chapter I; it must always and inevitably open at Chapter II, different from, but 
introduced and explained by a preceding chapter of Germanic history. The 
foundations of this Germanic history have in the same period been worked 
upon (with more or less fullness on particular topics) by Brunner, Heusler, 
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Schréder, Sohm, Stobbe, and a few others for the Germans, by Esmein, Viollet, 
and a few others for the French; and their results are indubitably more usefy) 
practically to the Anglo-American student than to themselves, for the reason 
that the connection between Germanic ideas and our own existing principles is 
more direct and the traces more numerous than for the existing French and 
German Romanized law. That there can be no final understanding of English 
seisin without Heusler, of English procedure without Sohm, of English mort- 
gages without Franken, of English jury trial without Brunner, of English 
negotiable instruments without Brunner and Goldschmidt, must now go with- 
out saying; and the example of the authors before us has set the seal of ortho- 
doxy upon this attitude, and has also made it possible for the earnest student 
to see the general features, as it was before not possible for him to see in 
English, of the constant connection between Germanic and Anglo-Norman law, 

Is it necessary, then, to say that a familiarity with the contents of these 
volumes must hereafter be an indispensable possession of every lawyer who 
looks upon the law as something more than a mere trade? That we have had 
no history of our law has heretofore been our suflicient excuse for a lack of 
acquaintance with its past as an aid to the intelligent understanding of the 
present; henceforth this excuse will have less and less justification. 

And yet a familiarity with the contents of these volumes will be for most of 
us not an easy thing to acquire. One may venture to suggest, not ungratefully, 
but by way of consolation to those who find difficulties, that, apart from the 
complications of the subject, many will find the reading hard, and will perhaps 
think that the greatest clearness has not been attained. If this is so, it is per- 
haps merely the other side of the two great virtues first above named. In the 
effort to be cautious and exact, combined with the desire to show subjectively 
how each legal conception has been worked out, the art of stating results in 
the rough, of broadly summing up, of massing conclusions so as to be briefly 
handled and easily remembered, has been necessarily subordinated. Perhaps, 
too, in a few instances, certain main lines have become from the beginning so 
clear to the authors that they have naturally been content witha brief reference 
to them, and have devoted their space mainly to elaborating the evidence and 
dealing with minor difficulties. The result is that those who have some 
previous acquaintance with the problems involved will find that complete 
satisfaction which can only be compared to the satisfaction of a 
conversation with the authors themselves, in which each difficulty is 
dealt with, each doubt answered, as soon as it is laid before them; yet the 
reader who makes in these pages his first acquaintance with legal history will 
need to employ courage and persistence in his reading. This, after all, is per- 
haps a necessary result; a treatment that will meet the needs of trained legal 
scholars, by dissecting each known doubt, discussing each’plausible hypothesis, 
working out each significant detail, is incompatible with a popular and didactic 
treatment. It is entirely a matter of gratitude that the former method should 
have been chosen; indeed, in the present state of historical science, when not 
even the foundations have been laid, no other choice was possible to writers of 
scientific instincts. Yet the great need of to-day in this country is a bar imbued 
with a scholarly sense of the importance of the past, and it may be hoped that 
these difficulties of method will not deter the ambitious student from mastering 
every page of these volumes and those that may follow. 
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Perhaps, also, it is ungrateful, when so much emphasis is given in these vol- 
umes to the continuity of Germanic ideas, to suggest that not enough has been 
given us of their primitive forms. No doubt the question of space controlled. 
Yet in the interest of clearness it would seem that more might have been done 
in certain directions by giving the reader a succinct account of the state of our 
knowledge as to the earlier and Germanic notions, before introducing the 
détails of certain later and Anglo-Norman forms. Valuable starting points 
might thus sometimes have been furnished. The topic of Seisin is the most 
important instance. A brief summary of some of Heusler’s chapters might 
have made it easier to appreciate the necessariness, if we may so speak, of the 
Anglo-Norman principles. Certainly it would seem that further light is thus 
thrown on the principle ' that trespass would not lie against one who has come 
to the possession of goods through a disseisor or against a disseisor’s disseisor. 
Without being entitled to sit in judgment, we cannot help agreeing with Pro- 
fessor Ames that this peculiarity is entirely in harmony with the general me- 
dieval theory of ownership, and that the anomaly is elsewhere and not in the 
trespass doctrive. Again, the naturalness of the peculiar doctrine of our law 
about a release by one out of possession? is neatly enforced and illustrated by 
Heusler from the earlier law, in his discussion of the theory of scisin. So, the 
right of an expectant heir (retrait lignager) and the inalienable share of a de- 
ceased person’s children (legitim) are so closely connected with wide-spread 
earlier forms that a summary of the latter would have been helpful. Under 
Contracts and Procedure a separate summing up of what we know of Germanic 
practice would have been specially helpful. For scholars in the subjects no 
doubt these summings up would be unnecessary. But their omission must 
diminish the usefulness of the book for those who cannot otherwise make 
acquaintance with those helpful facts. 

A few things (again we recognize the ingratitude) might possibly have been 
made clearer. Something more general might have been said* about the 
Germanic forms of gage (pledge and mortgage), with a clearer explanation of mort- 
gage and todsatzung in their local variations of meaning, and Heusler’s instruc- 
tive generalizations might have been referred to. At page 225, where it is said 
“the whole law of agency is yet in its infancy,’’ space might have been taken 
for pointing out in a single paragraph the separate questions of the doctrines 
peculiar to an agency making liable for torts, an agency making liable for con- | 
tracts, and an agency enabling the acquirement or disposition of rights. No 
connection is suggested between the legitim4 and the retrait lignager.6 On page } 
361, note 5, it is said, ‘‘ Generally the plaintiff must prove,’’ but on page 600, 7 
“The general rule seems to have been that the defendant must prove; ’’ and the 
inconsistency is due to the fact that no express treatment is given to the general 
aspects of this difficult topic. At page 637 a fuller explanation (possibly the 
authors regarded it as premature at this stage of the law) might have been fur- 
nished of the original notion of a demurrer, especially since the Year-Book 
case cited gives a good illustration, and since the Century Dictionary has failed 
to explain the origin of the term. Finally, the origin of the maxim nemo 
tenetur seipsum prodere in the conflicts of the 1300’s between the ecclesiastical 
and royal powers might have been explained in dealing with the ecclesiastical 
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procedure,' more especially as the completed maxim (nisi per famam proditus) 
has its origin in the very mode of ecclesiastical accusation or indictment with 
which the authors are here dealing. Furthermore, a few well-known references, 
if added, would assist many students. On page 23, in discussing conditional 
fees, the two articles of Professor Gray and Mr. Challis, in3 Law Quart. Rev, 199, 
could be noted; on page 224, in briefly describing the original absence of legal 
representation by attorneys, Professor Brunner’s essay on Anwaltschaft (in 
the Z. f. vergleich. Rechtswissenschaft), the great source of information on that 
subject; on page 225, in naming references on the early history of negotiable 
paper, Professor Goldschmidt’s chapters in his Handelsrechtsgeschichte; on 
page 562, as to the dominant quality of formalism in Germanic procedure, the 
suggestive paragraph of Professor Heusler in his Institutionen. But all these 
points are comparatively insignificant. The critic who would treat them as 
important would deserve to be reminded of the fable of the fly on the coach- 
wheel. 

There are certain larger aspects of the material here contained to which the 
authors could not properly allude; but one may note that, in the course of 
time, much help is here to be gained for the study of comparative legal ideas, 
even on points which seem peculiar to English law. The extensive use of bi- 
partite acknowledgments or settlements made in a court of law, as the basis 
of future rights (fines of realty, recognizances of debts); the frequent and 
puzzling occurrence of ultimogeniture (borough English, fireside child) ,side by 
side with primogeniture and partible inheritance; the widespread use of main- 
prise or bail asa method of securing an accused person pending trial; the 
extraordinary reluctance of our early law to proceed to extremes against a non- 
appearing defendant, and its apparently intolerable delays in favor of the con- 
tumacious (not clearly to be explained, we think, by the suggestion of note 1, 
page 595); the absence of what we now term an “ appeal’’ from a lower toa 
higher court, and the recognition of ‘ false judgment ”’ as the ouly basis for 
questioning a legal decision; — all these and other features will be found on 
examination to have parallels in the legal life of distant and totally unconnected 
peoples. and will some day form useful material for the growing science of 
comparative legal ideas, where is presented to the student the peculiar fas- 
cination of ferreting out the common legal ideas and expedients exhibited by 
various and widely separated peoples. 

To one sagacious and suggestive generalization of our authors we cannot 
refrain from calling special attention. In discussing briefly the peculiar func- 
tion of the judge in our law, they say: - 


“ At one pole the model is the conduct of the man of science who is making researches 
and will use all appropriate methods for the solution of problems and the discovery of 
trath. At the other stands the umpire of our English games, who is there, not in order 
that he may invent tests for the powers of the two sides, but merely to see that the rules 
of the game are observed. It 1s toward the second of these ideals that the English medi- 
eval procedure is strongly inclined. We are often reminded of the cricket match. The 


judges sit In court, not in order that they may discover the truth, but in order that they 
may answer the question ‘ How’s that?” 


This is probably even truer of American courts to-day than it ever was of 
English medieval courts. But to-day, in the presence of the rationality and the 
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scientific spirit which the age is applying to all institutions, it stands as a fact 
inconsistent with its surroundings, a blot upon our legal system, a deplorable 
source of injustice to litigants and of discontent to the people at large. Each 
year the annals of our criminal law, and of our law of procedure generally, 
exhibit increasingly the predominance of skill and luck as the prime requisities 
of a litigant in the game of justice. That this is a peculiarly Anglo-Saxon 
tendency is undoubted. That we shall ever rid ourselves wholly and racially 
of its influence can hardly be hoped. But that some decided progress must 
soon be made toward the opposite type of justice, no one can question. Some- 
thing must be done, if we are to avoid a great civic distress such as one 
shrinks from contemplating; and it is worth the while of all good citizens to 
begin soon in this department of life to translate thought into action. 


JOHN H. WIGMORE. 
NORTHWESTERN UNIVERSITY LAW SCHOOL. 


INDEXED DIGEST TO UNITED STATES SUPREME COURT REPORTS, VOLUME 3.— A Complete 
Indexed Digest of the United States Supreme Court Reports from the Organization 
of the Court in 1789 to October Term, 1894. Three Volumes. VOLUME THREE, Complete 
in itself, 119-154 United States. Includes Full Index to Editorial Notes to the Publisher’s 
Edition; also Index Citations of all Cases Digested, and Biographical Sketches of the 
Judges. Prepared and Published by the Lawyers Co-operative Publishing Company, 
Rochester, New York. 1895. 

The Lawyers Co-operative Publishing Company have developed the art of 
making digests to a perfection which has not been hitherto achieved in this 
country. Their great work in this line is their General Digest, which is issued 
periodically, at least as often as once a month, and which is recast in one 
immense volume at the end of each year.1. We have been for years in the habit 
of using this work, and we are able to say that a steady improvement is traceable 
in it, from the first volume to the last. This improvement extends not only to 
the manner of making statements of the propositions of law decided in the 
cases digested, but also to the arrangement and classification of topics, and to 
the search which is made to all unofficial reports for the purpose of discovering 
and citing every report, official or unofficial, in which a case has been printed, 
down to the time when the digest is completed for the press. 

We have often expressed the wish that no case could be digested in this series 
until it has been officially reported; since we have discovered that many cases 
published in the so-called ‘‘ Reporter System,’’ of the West Publishing Com- 
pany, are in point of fact suppressed by the court itself, and never appear 
officially as the work of the court, and in some cases never ought to appear at 
all. In some of the States, as in Pennsylvania and Kentucky, many of the 
decisions of the court of last resort are never reported officially, not being 
deemed by the judges to be of sufficient importance to be so reported. These 
are all published in the “ Reporter System,” and of course find their way into 
the General Digest. But what is quite different from this, it frequently 
happens that, after an opinion has been delivered, and the fire of the court has 
been thus drawn, a rehearing is granted, pending which the parties settle the 
controversy out of court, so that the opinion which is written never serves the 
basis of the judgment of the court; but it nevertheless has found its way into 


1 The volume for 1894 carries over 3,100 imperial octavo pages in small type. 
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the “ Reporter System,’’ and consequently into the digest of that system, and 
into the General Digest. While we regret that we have not a digest which 
excludes everything until it has been officially reported, we admit that, in the 
making of a digest, as in the preparation of every other kind of a law book 
which is expected to receive the patronage of the profession, commercial con- 
siderations must be paramount; and we have no doubt that those considerations 
render it necessary for the Co-operative people to put in their General Digest 
everything that has come out during the year preceding the time of going to 
press, 

What we have had most occasion to admire, in their General Digest, is the 
extent to which they have achieved a highly accurate, and at the same time a 
highly condensed form of statement. While we have sometimes found errors 
in these paragraphs, we have been surprised at their remarkable accuracy on 
the whole. We hope that the system of making digests, which these publishers 
have developed in such a high degree of perfection, will, before long, be 
applied by them to the making of a general digest of all Anglo-American case 
law, that is in force to-day, or useful to be consulted by the legal profession, 

Turning, after this digression, to the volume the title page of which is set 
out above, we find it to be a most admirably constructed work. The para- 
graphs are characterized by the same brevity of statement, combined with 
accuracy, which characterizes the General Digest. Perhaps it would not be 
unfair to the latter publication to say that, in this respect, it is even surpassed 
by the present publication. We also find that the arrangement of subjects is 
very clear, and that it is easy to find almost any desired matter. An extraor- 
dinary feature of this work is the table of cases, which occupies over half the 
book. This table gives both the direct and reversed titles of every case 
digested in the body of the work, and also the short and fictitious names of the 
same cases. It also shows just what points came up in each case and were 
decided by the court, and where each point may be found in the body of the 
digest. Then—what is most admirable, and what must have cost infinite 
labor and pains— it gives a complete concordance of citations of each case 
digested, showing not only where, but how it had been cited in every subsequent 
report, Federal or State, down to the time of going to press: exhibiting in each 
instance the point to which the citation was made. We cannot explain this 
statement, nor at all do justice to this remarkable work, without extracting 
from this table of cases and printing the leading case of Mugler v. Kansas and 
its subsequent citations. This case, it will be remembered, decided that the 
constitutional amendment established in Kansas, prohibiting the manufacture 
and sale of intoxicating liquors in that State, was valid, as against brewers and 
distillers, although it operated to confiscate their property and business, which 
had hitherto been lawful, without making provision for rendering them just 
compensation therefor. Incidentally, and by way of argument, several other 
questions were discussed in the opinion. The following, as nearly as our types 
can reproduce it, isthe exact manner in which this leading case, and its subse- 
quent citations, are presented in this table of cases:— 


Mugler v. Kansas (123 U. S. 623), L. 137). Eminent Domain, 19 (p. 221). 
ed. 31.205. Evidence, 27 (p. 232). Intoxicating 
Const. Law, 20 (p. 1382), 98,103 (p. Liquors, 3, 4, 12, 14, 17 (p. 293). 
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Cited—Constitutional law—equal pro- 

tection—different statutes of limitations 
for past and future contracts, M’ Kean v. 
Archer, 52 Fed. Rep. 795;—impositions 
of burdens upon particular classes— 
regulation of private business, in State 
». Goodwill, 6 L. R. A. 621, 33 W. Va. 
185;—power of state to regulate the 
sale of patent rights, in Reeves v. Corn- 
ing, 51 Fed. Rep. 788 ;—legislative pow- 
er over municipal corporations—right to 
change public uses of lands of, in State 
». So. Orange, 55 N. J. L. 262. 

Interstate commerce—power of con- 
gress to prohibit unjust discrimination 
by carriers, in Bullard v. R. Co. 1t L. 
R. A. 246, 10 Mont. 184;—state regula- 
tion of agencies of foreign express com- 
panies, in Crutcher v. Ky. 141 U.S. 61, 
35: 653;—validity of meat inspection law 
discriminating against products of other 
states, in Ex parte Kieffer, 40 Fed. Rep. 
401; Swift v. Sutphin, 39 Fed. Rep. 
632; Re Barber, 39 Fed. Rep. 643;—, — 
establishment of freight and passenger 
rates—interference by court with rates 
jized by commissioners, in R. C. v. State, 
3L.R. A. 661, 25 Fla. 327, 329;—, — 
power to impose penalties on railroad 
companies for delay in shipping freight, 
in Bagg v. R. Co. 109 N. C. 288;— 
power to prohibit soliciting orders for 
goods from house to house, in Tittus- 
ville v. Brennan, 14 L. R. A. 100, 143 
Pa, €48. 

Intozicating liquors—nature of license 
to sell, in Kelley v. Bonnell, 119 Ind. 
495;—, — validity of municipal ordinance 
prohibiting license for the sale of, in Ex 
parte Theisen, 30 Fla. 537;—, — not a 
contract, in Moore v. City, 120 Ind. 
493;—state power to regulate or prohibit 
the sale of, in Cantini v. Tillman, 54 
Fed. Rep. 973, 975; Drake v. Kaiser, 73 
Iowa, 704 ;—, — in*‘ original packages,” 
in Leisy v. Hardin, 135 U. S. 121, 123, 
129, 130, 147, 154, 34: 137, 139, 145, 
148; Re Spickler, 10 L. R. A. 446, 43 
Fed. Rep. 654; Tuchman v. Welch, 42 
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Fed. Rep. 559; Collins v. Hills,3 L. R. 
A. 110, 77 Iowa, 185; State v. Winters, 
44 Kan. 727; State v. Fulker, 7 L. R. 
A. 183, 43 Kan. 240; State v. Fraser, 1 
N. Dak. 430;—, —, — effect when regula- 
tion is unconstitutional in part only, 
in State v. Kibling, 63 Vt. 643;—power 
of congress to subject original packages 
to police regulations of state upon their 
arrival in it, in Wilkerson v. Rahrer, 
140 U. S. 556, 35: 575;—state taxation 
of traffic in—validity, in Giozza v. Tier- 
nan, 148 U. S. 662, 37: 602; Ex parte 
Christensen, 85 Cal. 213; Territory v. 
O’Connor, 5 Dak. 410, 411;—power of 
states to protect the importation of, in 
Bowman v. R. Co. 125 U. S. 476, 502, 
31: 703;—taxation of the importation of, 
in Peoples v. Lyng, 74 Mich. 586 ;—con- 
stitutionality of state prohibition against 
manufacturing or keeping, in State v. 
Fitzpatrick, 16 R. I. 57;—validity of 
requirement of a license to possess, in 
State v. Gilman, 6 L. R. A. 847, 33 W. 
Va. 149;—constitutionality of local- 
option laws, in Gordon v. State, 6 L. 
R. A. 749, 46 Ohio St. 636 ;—, — review 
of acts of board in submitting questions 
to voters by certiorari, in Champion v. 
Comrs. 5 Dak. 431;—constitutionality 
of state statute providing for abatement 
of a distillery as a nuisance, in Kidd v. 
Pearson, 128 U. S. 16, 32: 348;—juris- 
diction in equity, to restrain use of 
building for sale of, as a nuisance, in 
Carlton v. Rugg, 149 Mass. 553, 554- 
561;—,— enjoining and abating sale of, 
as a nuisance, in Hartley v. Henretta, 
35 W. Va. 238;—,— power of district 
court to enjoin sale of, in Eilenbecker 
v. District Court, 134 U. S. 40, 33: 805; 
—removal to federal courts of action io 
restrain liquor nuisance, in Dickinson 
v. Brew. Co. 73 Iowa, 706;—sale of, 
to Indians—construction of statutes, in 
Territory v. Guyott, 9 Mont. 52;—im- 
prisonment of common drunkards—pro- 
vision for—due process of law, in State, 
ex rel. Larkin, v. Ryan, 70 Wis. 681, 
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687;—liability of officer for destruction 
of illicit whiskey, in North Carolina v. 
Vanderford, 35 Fed. Rep. 286. 

Police powers — extent of — invasion 
of constitutional rights, in Minn. v. 
Barber, 136 U. S. 320, 34: 458; Smith 
v. Bivens, 56 Fed. Rep. 356; Re Reb- 
man, 41 Fed. Rep. 870; Platte v. 
Dowell, 17 Colo. 383; Platt v. Lee, 2 
Colo. App. 191; U. 8S. v. Sartoris Co. 
3 Wyo. 304;—, — dangerous and harm- 
Jul acts which may be absolutely pro- 
hibited, in State v. Moore, 113 N. C. 
705;—, — regulation of erection of 
buildings in cities, in State v. Tenant, 
15 L. R. A. 423,110 N. C. 612;—, — 
regulation of the height of fences, in 
Rideout v. Knox, 2 L. R. A. 81, 148 
Mass, 374;—, — regulation of plum- 
mers, in Singer v. State, 72 Md. 465, 
466;—, — regulation, prohibition, and 
removal of grade crossings, in Wood- 
ruff v. R. Co., 59 Conn. 85, 93;—, — 
power to impose expense of change of 
grade upon railroad company, in R. Co. 
v. Bristol, 151 U. 8. 567, 38: 273;—, 
— requirement that wires of telegraph 
company which is a federal agency be 
placed underground, in Western U. 
Tel. Co. v. New York, 3 L. R. A. 449, 
88 Fed. Rep. 555;—, — regulation of 
the liquor trafic, in Whitney v. Twp. 
Board, 71 Mich. 244; Tragesser v. 
Gray, 9 L. R. A. 780, 73 Md. 255, 256, 
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259;—, — prohibitory liquor laws, in 
Burnside v. Lincoln County, 86 Ky. 
429;—, —, — prohibition of sales 
within three miles of the orphan’s home, 
in State v. Barringer, 110 N.C. 527;—, 
— prohibition of opium smoking, in Ah 
Lim v. Territory, 1 Wash. 177;—,~ 
prohibition against possessing gill nets, 
in State v. Lewis, 134 Ind. 256;—, — 
restrictions upon sale of cotton, in State 
v. Moore, 104 N. C. 721, —, — regula- 
tion and prohibition of the manufacture 
and sale of oleomargarine, in Powell », 
Pennsylvania, 127 U.S. 683, 684, 687, 
32: 256; Com. v. Huntley, 15 L. R.A, 
839, 156 Mass. 242;—, — regulation of 
the use of natural gas, in Jamieson v, 
Gas & Oil Co. 12 L. R. A. 652, 128 Ind. 
566, 576, 589;—, — regulation of ele- 
vator charges, in,Re Annon, 50 Hun, 
415;—, — regulation and prohibition 
of pool selling, in Ex parte Tuttle, 91 
Cal. 591;—, — regulation and estab- 
lishment of markets — delegation of 
authority to municipal corporations, in 
Jacksonville v. Ledwith, 9 L. R. A. 69, 
26 Fla. 194; Ex parte Byrd, 84 Ala. 
19;—, — reasonableness of municipal 
regulations, in Ex parte Whitwell, 98 
Cal. 79. 

Distinguished — public health — judi- 
cial review of provisions with relation 
to, in People v. Gillson, 109 N. Y. 
407. 


On the whole, this volume (which is a continuation of the preceding twe 
volumes published by the same house), is so thoroughly done, so unique, and 
so far surpasses every other performance of this kind, that, as soon as its 
merits are known, it must find its way into every library where a set of the 
reports of the Supreme Court of the United States is kept. 


